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THE 


Landlords Law. 


Lately publiſhed, 
HE OFFICE and AUTHORITY of a JUSTICE of 
. PEACE : Collected out of all the Books, whether 
Common or Starute Law, hicherto written on that 
Subject. Shewing alſo 

Duty ot ables, Commiſſioners of Sewers Coro- 
ners, Overſeers of rhe Poor, and other Pariſh Offi-e-s. 


Middle Temple, Eſq; 
N. B. The preſent Edition, beſides other valuable Im- 
provements, y interſpers'd, has the following 


never printed. 

2. An Introduction: Shewing the Antiquity and Au- 
ä fl comeadrectarc the Common and Sta- 
tute Law. 


AM new Edition, correffed and enlarg'd, with many Additions 
and ht down 8 Time, of : 
The LAW of EVIDENCE: Wherein all the Caſes that 
have yer been printed in any of our Law Books or 
Trials, and that in any wiſe relate to Points of Evidence, 
no I and methodically digeſted under tir proper 
8, VIZ. 

1. Of Evidence in general. | 3. Of Evidence in Actions 
2. Of Witneſſes in general. on the Caſe for Words, 
3. Of Witneſſes that are in- | malicious Inditments, &c. 
= 9. Ot Evidence in ASions 

4. Of Witneſſes that are in- | of Debt. 
tereſted in the Event of | 10. Of Evidence in Actions 


the Cauſe. of Treſpaſs. 
5. Of written Evidence. 11. Or Evidence in divers 
6, Of Evidence on the ge- Actions. 

neral Iſſue. 12. Of Evidence in Pleas 


3. Of Evidence in Actions] of the Crown and crimi- 
on the Caſe on Promiſes, | nal Caſes. 
With necefary Tables to the whole. 


A Treatiſe of Tenures, in Two Parts; containing, 
1. The original Nature, Uſe, and Effect of Feudal or Com- 
mon Law Tenures. 2. Of Cuſtomary and — Te- 
nures; explaining the Nature and Uſe of Copyholds, and 
their pa:ticular Cuſtoms, with Reſpect to the Duties of 

L_ 2 2 and . with the Na- 
ture ot Fines, Forteitures eriots cheats, Deſcents, 
&'s. by a lace Learned judge. 2d Edition. 
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1. Of the Nature and Ori- 
gin of Tenures. 

2. Of Eſtates, and their 
ſeveral Kinds. 

3. Of Copyholds and Co- 
„ 
. Of Leaſes, Covenants, 
* Sarrenders | Aſſignmens, 


Oc. 

5. and 6. Of the Parties to 
1 — wherein is ſhewn 
who may leaſe, who may 
rent, and what may be 
leaſed. 

7. and 8. Contain the Ob- 
ligations and Rights of 
the Parties, by Virtue of 
rhe Leaſe. 


& 3 . 


CONCERNING 


Landlozds, Tenants, and Farmers. 
VIZ. 


THE 


Landlords Law : 


9. and 10. Of the Reme- 
— as 2 ves each 
arty for the Reco 
of their Rights. Ws 
11. Of Waſte in Houſes 
Gardens, Woods, Paſ- 
| tures, Orchards, &c. and 
what Waſte ſhall be pu- 
niſhable, and what not. 
12. Several Obſervations 
upon the Statute 29 Car. 
2. which was made to 
revent Frauds and Per- 
juries, and relates to Bar- 
— in buying and fel. 
ng Goods and Chartels 
— 3& 4 of Ann. rouch- 


ing promiſſory Notes, c. 


Neceſſary for all Landlords, Tenants, Farmers, Stews- 
ards, Agents, Solicitors, and others concerned in 
the Buying, Selling, and Letting of Eſtates. 


The Eighth Edition. 


An 


To which is added, 
7x containing all ſuch Acts of Parliament, as 
relate to theſe Subjects, brought down to this Time. 
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BRIIANNIC VIA 


THE 


PREFACE. 


T HE Relation of Landlord 


and Tenant being the moſt 

univerſal of any in civil 
Society, nothing need be ſaid to 
recommend the Subject of the en- 
ſuing Sheets. Mhat has been as 
Fet p̃ubliſled on this Title of ear 
Law, being fo apparently defec- 
tice, "tis conceived it would be 


 #mpertinent is enter on an Hun- 


meration of the Errors or Omiſ(- 
ſions of thoſe Books: Let any 
Reader but compare what is here 
ſaid on any one Point with what 
occurs in other Books, and hell 
ſoon obſerve the Truth of this A, 
ſertion: As we have in the fol- 
lowing Sheets treated this Sub- 
Jett more copiouſly than it hath hi- 
therto beew; ſo we hope the Me- 
thod we have digeſted this Trea- 
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tiſe into, will be thought by dif- 
cerning Readers to be more accu- 
rate and perſpicuous than that 
of any other Tratt concerning 
Landlords or Tenants. The Ap- 
pendix evil] be another Inſtance of 
the Diligence that has been uſed 
in colleffing together the ſeveral 
Atts of Parliament relating to 
our Subject, and in particular the 
late Ac of the 11th of George II. 


For the more effectual ſecuring 


the Payment of Rents, and pre- 
venting Frauds by Tenants. 


THE 


9 
L * 5 — T_T IS 


E 


THE 


CONTENTS. 


_— 


CHAPL 


Of Tenants and Tenures. 


EN ANT, whence derived. Lands, 
how holden. To whom they »ſcheat. 
All Lands are holden of ſome Body. 
The Conqueror took from the Laity 
what he pleaſed, and reſerved Services 
to himſelf from thoſe he gave Lands to, 
whereby Tenures were created. Why 
he reſerved the Marriage of the Heir. 
My primier Seifin and Fealty reſer- 
ved. Inſtitution of Tenures by Grand 
Serjeanty. Introduction of Socage-Te- 
nures. Fines for Alienation, and who 
muſt pay them, and the Office where. 
That tbe Great Lords in Imitation of 
the Conqueror, reſer ved the like Ser- 
vices from their Tenants, Of Relief, 
Of the Origin of Munors : Their 
A 4 Courts; 


The CONTENTS. 


Courts ; and of Copyholds. That the 
Security of Money was one Reaſon for 
the Inſtitution of Socage-Tenures. That 
the Military ones are taken away. 
That the Services of Tenants in So- 
cage are turned into Rent-Services, A 


ranfition to the next Chapter, and 
a Diſtribution of the Book. 


— OY” OE CI „ 


+a 4a. D.dcoa/t. av. a 
g 


4 a 


e 
Of Eſtates. 


Fee. fimple the firſt Eſtate of Inheritance, 
Why the acient Deeds ſhorter than ours, 
The Word Heirs, when neceſſary to 
make a Fee. ſimple. When not Free- | [ 

 fimple. How it deſcends. Diviſion of 
Diſcents. Rules of Diſcents. Fee-tail 
carved out of Fee-fimple by the Statute 
de donis. Ibo Tenant in Tail, Ge- 
neral or Special. Of Tenant in Tail 
apres Poſſibility of Iſſue extinct. Pri- 

vileget of this Tenant. Tenant by the 
Curteſy no where but in England. | 
None can be fo before actual Entry, | 
unleſs it be of Things that lie in | 
Grant. Is puniſhable for Waſte. Of Te- | 
nant in Dower. No actual Seifin of 
the Husband is neceſſary, and why. At 
what Age a Woman may demand her 
' Dower. 
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Dower, What will bar her of it. 
Dower ex aſſenſu patris & ad oftium 
Eccleſiæ, what, Fat. 27 H. 8. Of 
PFointures, When they do, when they 
do not bar a Woman of her Dower. 
Parceners, who. Partition may be 
made ſeveral ways, by Conſent, and by 
Compulſion, by Writ de partitione fa- 
cienda. Diſtreſs of Common Right is 
incident to Rent granted for Owelty of 
Paatition. Of Hotchpot. Who Join- 
tenants and Tenants in Common. Free- 
hold joint, tho" the Inheritance fingle. 
Rent-charge granted by Jointenant, 
void as to the Survivor; otherwiſe in 
Caſe of Coheirs. And why. Deviſe of 
Jointenaut of his Share, why void. 
Leaſes by Jointenant. Joint Eſtate 
given to Baron and Feme, aud a Third. 
Tenaut in Commoiuu, who. How made, 
BWhen they Hall join, and when they 
muſt ſever in Actions. Tenaat at Suf- 
ferauce, who. Now a Treſpaſſer, per 
8 Annæ, c. 18. Condition, quid; di- 
vided in Deed or in Law, to be per- 


formed of the Feoffee's Part, may be 


of the Feoffor's. Of Mortgages. Who 
may tender the Money. Equity of Re- 
demption. How ferfeited, per 4 & 5 


W. & M. 


Ay CHAP, 
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CHAP. 1. 
Of Copyhold. 


A Diſtribution of this Chapter into fix Se= | 
tions. SeR. 1. Any Thing belonging to 
Land may be granted by Copy of Court- 
Roll. Leaſe for a certain Time does, at 

Will does not extinguiſh a Copyhold, un- 
leſs it be made i Tenant for Life, and 
then "tis only ſuſpended; is not extin- Se 
guiſbed, if not made undemiſable by the 
wilful AF of the Lord. Copyholder ex- 
tinguiſbes his Copyhold by taking a Leaſe 
thereof. By Leaſe of the Manor it is 
ſuſpended. By Grant of the Inheritance. 
of all the Copyholds, it is neither extin- 
guiſhed nor ſu/rended. Of Licenſes to 
the Copybolder to let. When good and | 
againſt whom. Copyholder ſhall hold | 
the Land diſcharged of Dower: And | 
why Right to a Copyhold may be extin- 
guiſbed by Releaſe. ; 

Sect. 2. Of Grants of Copyholds. The - 
Lord may; but whether the Steward | ; 
way grant a Copyhold out of a Manor, ( 
is Quære. Al who have a rightful 
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Eſtate, tho of the loweſt Degree, may © c 
make Grants of Copyhold. Otherwiſe of ; 
thoſe who have no rightful Eſtate. When Sec 
an Executor, tho he hath no Eſtate in F 


the 
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the Manor, may make Grants. Of 
Grants by Barou and Feme. Tenant on 
Condition; and the King s Steward. 
SeR. 3. Of Surrenders. Copyholds cannot 
be alienated but by Surrender, and why. 
A Diviſion of Surrenders. Where Sur- 
renders may be made. Of the Manner of 
making of the Preſentment and Entry. 
Of Surrenders, how and when, &c. 
Of Surrenders in Law: What ſhall be 
deemed ſuch. 

Set. 4. Of Admittance. Wife claiming 
Free-Bench, may enter before Admit- 
tance. Surrenderor has the Eſtate in him 
till Admittance ; ajterwards the Sur- 
rendree ſhall be ſaid to be in from the 
Time of the Surrender. Of Admiſſion 
in Law. What Intereſt the Heir has in 
Caſe of Deſcent before Admittance, and 
thoſe that claim under him. What Lord 
may make Admittances on Surrenders. 
How the Admittance ſhall be. When 
per Actum Dei, tir impoſſible to ad- 
mit according to the Surrender. The 
Lord not compellable to admit by At- 
torney. The Lord may admit out of the 
Court, and whether the Steward may. 
Admittances in Law. Admiſſion of 
Tenant for Life is an Admiſſion of him 
in Remainder. 

Sect. 5. Of Fines; when, how, and wha# 


due, and how to be aſſeſſed ; ſoms certain, 
ſome 
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ſome uncertain; when to be paid; how 
to be tendered. Fines, tho' uncertain, 
muſt be reaſonable ones. | | 
Sect. 6. Of Forfeitures. May be by Oo. 
miſſion or Commiſſion. What Omiſſions 
work a Forfeiture; what not. What 
Commiſſions are Forfeitures. Forfeiture 
of Part; when of the whole, Who 
bound by Forfeitures of the Tenant in 
Poſſeſſion; when and how. Who ſhall 
have the Benefit of the Forfeiture of a 
Copyhold. In what Caſe the Heir may, 
when he may not, take Advantage of a 

Forfeiture committed in his Anceſtor's 
Time. | 
| 


CHAP.TIV. 
Of Leaſes. 


A Leaſe is a Contract. What is required 
to the Making of a Leaſe. A Diſtribu- 
tion of the reſt of the Book. The Word 
Leaſe, whence derived. Rent, what is 
fo called. Any Agreement may be ad- 
ded to a Leaſe. Leaſe defined, divided 
into Parol and by Deed. All Leaſes 
might originally be made by Parol, 
The Clauſe of the Statute of Frauds | 
and Perjuries concerning Leaſes. Leaſe 
by Deed, aud how it differs from an 

Alſign- 
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Aſſignment. What are the moſt pro- 
per Words to uſe in a Leaſe. That it 
may be made for ſuch Time as the Par- 
ties pleaſe; to commence in præſenti or 
in Futuro. Interefle Termini, what. 
What Leaſe may be, or may not be made 
to commence at a Day to come. When 
void for Uncertainty; when not. Three 
Sorts of Certainty required in Leaſes ; 
and what ſufficient, what not. Of Con- 
ditions precedent. What required to the 
Making a good Leaſe by Deed. Any 
Covenants the Parties agree on may be 
inſerted in a Leaſe, tho* if theres none, 
it is good. Form of a Leaſe, with ſuch 
Covenants as may be properly reſerved, 
and Directions how to 11 them. What 
Words in Articles make a Leaſe. 
Leaſes ſhall be conſtrued moſt ſtrongly 
againſt the Leſſor. Of the Words a da- 
tu and a die datus. Leaſe, how it may 
be ſo called. Diviſion of Leaſes as to 
their Continuance. Leſſor at Will, who. 
Leaſe at Will, how determined. 


— 


CHART; 
Of the Parties to Leaſes. 


That all not uncapable to contract, may 


make Leaſes. That ſome are enabled to 
do it by AF of Parliament, aud others 
iuca- 
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incapacitated, and the Reaſons thereof. 
Diſtribution of the Chapter into two 
Sections. 

Sect. 1. Tenant in Tail may make a Leaſe | 
by Deed indented to commence in præ- 
ſenti, if the old Leaſe be ſurrendred. 3 
Two Leaſes muſt not both at once be in 
Being for Three Lives or Twenty-one | 
Tears. Of what they muſt be. The ac- | 
cuſtomed Rent at leaſt muſt be reſer- 
ved: Muſt not be without Impeachment | 
of Waſte. Otherwiſe, tho' the Leaſe be 
good againſt Tenant in Tail, 'twill be 
voidable by the Iſſue. So may the Huſ- 
band let the Land of the Wife. Deed 
of the Wife ſolely is abſolutely woid. 
Caſes where the Leaſe is void againſt 
the Wife, but binds the Husband, Of 
Fines by Baron and Feme, of the Wife's 
Land; that ſbe muſt join. Rent reſer- 
ved to the Feme, and her Heirs, cannot 
be extinguiſhed by the Husband for any 
longer Time than his own Life. Of 
Leaſes by Ecclefiaſtical Perſons, &c. 
The Laws altered by many Statutes. 
What muſt be obſerved by ſuch in ma- 
king Leaſes to bind their Succeſſor: - 
That they bind the Parties. Otherwiſe 
ſome Leaſes, &c. ſhall only operate to | 
create an Eſtate at Mill; ſome are void; 
Jome woidable; ſome in præſenti; ſome 
in futuro. What are made good by Ac- 

ceptauce 
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ceptance of Rent. What are void with- 
out Entry. What are not till after En- 
try. Leaſe to Infant not void, but only 
voidable, and how. What Leaſes to A- 
liens are void. 


Sect. 2. When the Rent ſhall go to the 


Executor. Rent, in what Degree it is 
to be paid by Executors. Husband ſhall 
have the Arrears of Rent granted to 
the Wife. Debt lies on Demiſe to the 
Wife againſt the Husband. Of Mai- 
ving the Term by Executors. Grantee, 
Alſrgnee, &c. who. Aſſignment, what. 
Grantee, having Privity of Eſtate in 
Part, may have Debt for the whole. 
Of Grantee of the Rent, but not of the 
Reverfion. Aſſignee, tho not named, 
may bring Covenant, Surrendree of a 
Copyhold is within the Equity of the 
32 H. 8. To whom Rent reſerved to 


the Leſſor and his Executors ſhall go. 


Adminiſtrator is chargeable as Aſ- 
fignee. Leſſor may, after Refuſal, ac- 
cept the Aſſignee for Tenant. Aſſignee 
and Aſſignor both liable; and why Aſ- 
fignee of Moiety; what he is liable to; 
when liable to a Nomine Pane. A, 
fignor, how diſcharged. Notice of the 
A(ſignment neceſſary. Executor cannot 
wave a Term. Leſſee after Aſſignment 
is not liable to the Grantee of the Re- 


Ver08. 
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CHAR VL 
Of the Subject of Leaſes. 


That the Subject muſt not be publick or 
conſecrated Things. That the Civil | 
Law don't diſtinguiſh as the Common © 
Law does. The Thing muſt be real and © 
co-yorea!, and why. Difference betwi xt 
a Rent and a Sum in Groſs. Of hiring 
Things real aud perſonal together. What 
ſhall be ſaid Hire, what a Rent. Ah | 

| 
| 


*rwas neceſſary to make theſe Diſtinfi- 
ons. Rent, how it differs from au An- 
nuity. Explained by a Deſcription of 
an Anuuity and ſeveral Caſes. Where 
Grants of Rent ſhall operate as Grants 
of an Annuity. The Reſervation may 
be in Money or any Thing elſe. 
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CHAN. VI. 
Of the Engagements of the Leſſee. 


A Diſtribution of the Chapter into two Se- : 
Cons. Sect. 1. When a Tender and Re- | 
fuſal diſcharges the Tenant of a Diſtreſs ; | 

when not. Of Perſonal Demand. De- © 

mand on the Land. IVhen to be at the | 

Houſe. When to be at another Place. | | 

When to be at two Places. What Time 1 

the Demand to be made at. Denial in 
Lau, 


5 i. „„ * 1 as lth, PY 


«4 


The CONTENTS. 


Law, what. Aſſize for Rent, on what 
Denial it may be maintained. Cove- 
nant to enter und detain the Land til 
paid, good; but to detain the Diſtreſs 
againſt the Replevin is not good. De- 
mand, quid. Muſt be on the Land tho 
n Body there. Demand, when neceſſa- 
ry, when not neceſſary to take Advan- 
rage of Penalties. Whether they be 
Powers of Re-entry, Nomine pane, or 
Bonds, to have an Al(ſize, or to diſtrain. 
Of Rent given by Will in the King's 
Caſe, when the Rent is reſerved on two 
Days of Payment. Sect. 2. Where if no 
Place appointed, where if there is oute 
Place. Where in the King's Caſe. Di- 
ference of a Demand. 70 have an Af- 
Axe from Demand. For a Re-entry. On 
Leaſe of a Wood. By whom the Demand 
is to be made. Form of a Demand of 
Rent, and how long be is to continue 
there. A Demand not made according 
ts theſe Rules, void. Where Demaud 
will aot entitle him to a Re-entry. De- 
mand of more than is due, goed. De- 
mand by Survivor, on Leaſe by two, is 
good. Demand of Rent-ſeck, not good. 


Heir may enter on the Demand made 
by Anceſtor. Eutry by Leſſor, a Suſpen- 


fron; Leſſee's Re-entry, a Revivor. What 
an Entry; what not. What will ſuſpend 
the Rent; what not. Rent-charge, how 

| it 
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it may, how it may not be apportion'd. 
If Part deſtroy d per Actum Dei. E- 
victed; iſſuing out of Gavel- kind Land. 
Leſſor recovering Part in Maſte, &c. 
Rent- charge by Unity of Title in the 
Rent, and Part of the Land, or Woman 


endowed of Part out of which ſhe had a 


Rent-charge. So if the Tenant purchaſe 
Part of the Land, ſurrender or aſſign it 
- by a Condition. Apportionment ſhall be 
according to the Value, not according to 
the Quantity of the Land. When there 
ſhall be none: Only in Reſpect of the 
Thing out of which it Iſſues, not in Re- 
Spebt of the Time. Rent extinguifh'd by 


Death of the Leſſor. Diſſolution of a 


Corporation, by Death of one Jointe- 
nant. Granted in Reſpect of an Office, 
by the Determination of the Office, when 
by Eviftion, when not. Tender, what. Is 
relative to a Demand. Where to be ten- 
dred. The Benefit of a Tender. King 
not bound to tender. Need not tender 
on Suit, if he had before. Where it is not 
confidered as a Rent. Rules concerning 
the Time, Place, &c. of Tenders. Four 
Sorts of Payments of Rents. Tender on 
disjunttive Leaſe. Place for tendering. 
Difference berwixt Tender of Rent, and 
| that which is not. Infant may tender 
Money on a Mortgage: Tender of Mo- 
ney of Mortgage to be as of Rent. Ten- 

der 
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der to one Partner, good. What will 
bind the Leſſor to receivethe Rent. Ten- 
der, what not good with Reſpett to the 
Place or Time ; ſo without producing the 


Money. Tender of a Sum in Groſs. Ten- 


der by Executor and Adminiſtrator, 
when not good. Where the Leſſor is, where 
he is not compellable to receive the Rent. 
Of Dedufions for Repairs. SeR. 2. Of 
Waſte, what it is : Who ſhall be ſaid to 
commit Waſte. Divifion of Waſte. Muſt 
be after the Commencement and before 
the Determination of the Tenant's Inte- 
reſt. What is Waſte, what not. What 
the Termor may, what he may not re- 
move that he fixed to the Freehold, and 
when. Other Caſes of Waſte. What is, 
what is not Waſte in Mood. Of Waſte 
in Gardens, Of Waſte in Lands. Of 
Waſte by digging Mines. The Conſtruc- 


tion of the Clauſe, without Impeach- 


ment of Waſte. Nat extinguiſhes 
this, and what does not. 


CHAP. VIII. 
Of the Engagements of the Leſſor. 


' A Diſtribution of the Chapter ixto Secti- 


ons. Sect 1. Of Covenants for quiet En- 

Joyment: the whole Learning thereof ſta- 

d in 1/1: Report of the Caſe of Hayes 
an 
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and Bickerſtaff. Sect. 2. Common de- 
fined, de uided, and how it began. Of 
Common of Eſtovers; Houſe, Hedge, 
Hay, and Fire-boot. Common of Paſture 
divided. Common in Groſs, what. Con- 
firuftion of Grants of Common. Of Pre- 
ſeribing for Common. Common Appen- 
daut, what. Common Appendant, how 
it differs from other Commons. Com- 
mon Appurtenant, what, and how it 
differs from other Commons. Commoner, 
what Atts he may, what he may not do. 
Of the Apportionment aud Extinguijh- 
ment of Common. Of the Approvement of 
Common. Of Emblemeats, the Deri va- 
tion of the Word; who ſhall have them. 


"War AX 
Of Diſtreſs and AdGions by the Landlord. 


A Tranſition to, aud Diſtribution of this 
Chapter. Diſtreſs, quid. ho may take 
one Damage-feaſant. For Relief. A- 
mercements, For Rent or Service cer- 
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concerning the Writ of the Plea. Of 
the Avowry and Conuzance. Proceed- 
ings in Replevin. Of the Judgment. 
Second Deliverance, quid. Rules con- 
cerning it. Return irrepleviable. Of 
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CHAP. I. 


Of Waſte in Houſes, Gardens, Woods, 
Paſtures, Orchards, &c. and what 


Waſte ſhall be puniſhable, and what 
not. 


CHAP, XI 


Several Obſervations upon the Statute 
29 Car. 2. which was made to prevent 
Frauds and Perjuries, and relates to 
Bargains in buying and ſelling Goods 
and Chattels ; and 3 & 4 of Ann, 
touching Promiſſory Notes. 


An Appendix, containing an Abſtratt 
of the ſeveral Statutes relating to 
the Law of Landlords and Tenants. 
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CHAP. I. 22 
Of Tenants and Temares. E > 
Ggnifics a Siew ati- _ 


1H E Word Tenant 
| Perſon that holds Lands or % Te, 
1 Tenements of another, by nant. 
a ſome Service, and is derived 
from the Verd teneo, to hold; therefore 
is more-apt!y applied t6 define the Na- 
B 


ture 


mai;. meſne, taking from every Man all E- 


* 
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ture of the Tenant's Service, than tis his 
Eſtate or Intereſt in the Land; as *tis 
when we ſay, Tenant in Fee-ſimple, 
Fee-tail, and the like: Of the Origine 
of Tenures Sir H. Spelman has treated 
very copiouſly, whom the curious Read- 
er may conſult. My Lord Bacon's ſhort 
Account of their Inſtitution, which will 
give great Light to the enſuing Parts of 
this Treatiſe, is as follows : 

Concerning the Tenures of Lands 
© it is to be underſtood, that all Lands 
© are holden of the Crown, [i. e. the Po- 
© lirick Capacity or Civil Government, ] 
either mediately or immediatly; and 
© that the Eſcheat appertaineth to the 
© immediate Lord, and not to the me- 
* diate. - The Reaſon why all Land is 
£ holden of the Crown immediately, or 
© by Meſne Lords, is this : 

The Conqueror ('tis ſaid) got by 
* Right of Conqueſt, all the Land of 
© the Realm into his own Hands in De- 
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© ſtate, Tenure, Property and Liberty ni 
* of the ſame, (except Religious and I. U 
© Church Lands, and the Lands in Kent) PD. 
c and {till as he gave any of it out of 
© his own Hands, he reſerved ſome Re- 
© tribution of, Rents or Services, or both, 
5 to him and to his Heirs; which Re» 
: ſervations are what is called the Te- 

© nure 
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© nure of Land, (Sed Quare? For 


© Tenures were in the Saxon Times). 
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© In which Reſervation he had four 


Inſtitutions exceeding politick, and 


ſuiting the State of a Conqueror. 

1- © Finding his People to be part 
Normans, and part Saxons ; the Nor- 
mans he brought with him, the Saxons 
he found here; he bent himſelf to 
conjoin them by Marriages in Amity ; 
and for that Purpoſe ordained, T hat 


0 


if thoſe of his Nobles, Knights, and Knight- 
Gentlemen to whom he gave great ee, 


Rewards of Lands, ſhould die, lea- 
ving their Heir within Age, a Male 
within Twenty-one, and a Female 
within Fourteen Years, and unmarried, 
then the King ſhould have the beſtow- 
ing ſuch Heirs in Marriage in ſuch a 
Family, and to ſuch Perſons, as he 
ſhould think meet; which Inſtitutions 
of Marriage were ſtill implied in every 
Tenure called Knight-Service. 

The ſecond was, To the End that 
his People ſhould (till be preſerved in 
Warlike Exerciſes, and able for his 
Defence ; when therefore he gave any 
good Portion of Lands, that might 
make the Party of Abilities or Strength, 
he withal reſerved this Service, That 
that Party and his Heirs, having ſuch 


Lands, ſhould hop a Horſe of Ser- 
iv — | 


vice 


IWaraſbip. 


Free * 
FT. . 

— . - — 4x 
& . * -» 


© vice continually, and ſerve upon him 
© himſelf when the King went to Wars; 
© or elſe having Impediment, to excuſe 
© his own Perſon, ſhould find another to 
© ſerve in his Place; which Service of 
© Horſe and Man was a Part of that 
© Tenure called Knight-Service. 

* But if the Tenant himſelf were an 
© Infant, the King was to hold this 
Land himſelf until he came to full Age, 
* finding him Meat, Drink, Apparel, 
and other Neceſſaries, and finding a 
© Horſe and Man with the Overplus, 
© to ſerve in the Wars, as the Tenant 


* Age. | 
But if this Inheritance deſcended 

© upon a Woman (that cannot ſerve by 

© her Sex), then the King was not to 


' © have the Lands, ſhe being of Fourteen 


© Years of Age; becauſe ſhe is then able 
© to have an Husband that may do the 


© Service in Perſon. 


© The third Inſtitution was, That 


upon every Gift of Land the King re- 


© ſerved a Vow and an Oath to bind the 
© Party to his Faith and Loyalty. That 


© Vow was called Homage, the Oath 


© Fealty; Homage is to be done kneel- 
© ing, holding his Hands between the 
© Knees of the Lord, ſaying in the French 


Tongue, I become 89 
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himſelf ſhould do, if he were at full- 
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© and Limb, and of earthly Honour. 

© Fealty is to take an Oath upon a Book, 

* that he will be a faithful Tenant to 

* the King, and do his Service, and pay 

* his Rents according to his Tenure. 

© The fourth lofitution was, That 

for Recognizing of the King's Boun- 

ty, by every Heir ſucceeding his An- 
ceſtor in thoſe Knight- Service Lands, 

the King ſhould have primer Seiſin of 

the Lands, which is one Year's Pro- 

fit of the Lands, and until this be paid, 

the King was to have Poſſeſſion of the 

Land, and then to reſtore it to the 

Heir, which was the very Cauſe of 

ſuing Livery, and that as well where 

the Heir hath been in Ward as other- 

wile. . | 
* Theſe before-mentioned are the Tuner in 
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Service: As this Tenure by Knight- 
Service generally was a great Safety to 
the Crown, ſo alſo the Conqueror in- 
ſtituted other Tenures in Capite ne- 
cellary to his Eſtate, as namely, he 
gave divers Lands to be holden of 


Office in his Houſe, or in the Field, 

which have Knight-Service and more 

in them; and theſe are called Tenures ONT 

* by Grand Serjeanty. Alſo he provi- © 
e If 


him by ſome ſpecial Service about- bis 1 
Perſon, or by bearing ſome ſpecial >. 


— 


Rights of the Tenure called Knight- e. ; 


* 
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© ded the firſt Gift of Lands to 
© have Revenues by continnal Service of 
* ploughing his Land, repairing his 
© Houſes, Parks, Pales, Caſtles, and the 
* like; and ſometimes to a yearly Provi- 
© fron of Gloves, Spurs, Hawks, Horſes, 
* Hounds, and the like; which kind of 
+ Reſervations are called alſo Tenures in 
© Chief or in Capite of the King; but 
© they are not by Knight-Service, be- 
* cauſe they required no perſonal Ser- 
vice, but ſuch Things as the Tenant 
© may hire another to do, or provide for 
© his Money. And this Tenure is cal- 
© led Feture by Socage in Capite, the 
© Word Socagium ſignifying a Plough ; 
and what Lands were Antiquo Domi- 
nico Corone, appeareth in the Records 
ol the Exchequer, called the Books of 
Domeſday. And the Tenants by An- 
cient Demeſne have many Immuni- 
ties and Privileges at this Day, that 
in ancient Times were granted unto 
thoſe Tenants by the Crown, the Par- 
ticulars whereof are too long to fet | 
down. , 5 
© Theſe Tenures in Capite, as well 
that by Socage, as the other by Knight- 
Service, had this Property, that the 
Tenant could not alien his Land with- 
out Licence of the King; if he did, 
the King was to have a Fine for the 
0 Con- 
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Contempt, and might ſeize the Land, 
and retain it till the Fine be paid. And 
the Reaſon was, becauſe the King 
would have a Liberty in the Choice 
of his Tenant; fo that no Man ſhould 
preſutne to enter into thoſe Lands and 
hold them (for which the King was 
to have thoſe ſpecial Services done 
* him) without the King's Leave; this 
© Licence and Fine, as it is now di- 
* geſted, is eaſy and of Courſe. For, 
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* There is an Office called the Of. 7he Ae. 
fee. 


4 * ice of Alienation, where any Man 

may have a Licence at a reaſonable 
* Rate, that is, at the third Part of one 
* Year's Value of the Land moderately 
© rated. A Tenant in Capite by Knight- 
© Service or Grand Serjeanty, was re- 
© fkrained by ancient Starutes, that he 
© ſhould not give nor alien away more 
* of his Lands, than that with the reſt 
© he might be able ro do the Service 
: due to the King: And to this Te- 

© nure by Knight Service in Chief, was 

* jncident that the King ſhould have 


a certain Sum of Money called Aid, — : 


to be rateably levied amongſt thoſe 
* Tenants, each proportionable to his 
© Lands, to make his eldeſt Son a 
* Knight, or to marry his Daughter. | 
* And 'tis to be noted, that all thoſe 
© that hold Lands by the Tenure of So- 
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cage in Capite (akthough not by Knight- 
Service) cannot alien without Licence; 
and they formerly were to ſue Livery, 
and pay primer Sriſiu, but not to be 
in Ward for Body and Land. 
* By Example and Reſemblance of 
the King's Policy in theſe Inſtitutions 
of Tenures, the great Men and Gen- 
tlemen of this Realm did the like, as 
near as they could; as for Example: 
When the King had given to any of 
them 2000 Acres of Land, this Party 
purpoſing in this Place to make his 
Dwelling, or (as the old Word is) his 
Manſion: houſe, or his Manor-houſe, 
did deviſe how he might make his 
Land a compleat Habitation to ſupply 
him with all Manner of Neceſſaries; 
and for that Purpoſe he would give. 
of the uttermolt Parts of thoſe Iwo. 
thouſand Acres, One hundred, or. 
Two hundred Acres, or more or leſs, 
as he ſhould think meet, to one of his. 
molt truſty Servants, with ſome Re- 
ſervation of Rent, to find a Horſe 
for the Wais, and go with him when 
he went with the King to the Wars; 
adding the Vow of Homage, and 
Oath of Fealty, with Wa: dſhip, Mar- 
riage, ard Relief. This Relief was. 
to pay five Pounds for every Knight's 
Fee, or after that Rate, for more or 
| « leſs, 
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every Heir; 
which Tenant ſo created and placed, 
was called Tenatit by Knight-Service, 
and not by his own Perſon, but of 
his Manors; of theſe he might make 
as many as he would. Then his Lord 
would provide, that the Land which 
he was to keep for his own Uſe, 
ſhould be ploughed, and his Harveſt 
brought home, or his Houſe repair- 
ed, his Park paled, and the like: 
And for that End he would give ſome 
lefſer Parcels to ſundry others, of 
Twenty, Thirty, Forty, os Fifty Acres, 
reſerving the Service of ploughing a 
certain Quantity, or ſv many Days, 
of his Land, and certain Harveſt- 
Works or Days in the Harveſt or La- 
bour, or to repair the Houſe, Park- 
pale, or otherwiſe; or to give him for 
his Proviſion, Capons, Hens, Pepper, 
Cummin, Roſes, Gilliflowers, Spurs, 
Gloves, or the like; or to pay him a 
certain Rent, and to be ſworn to be 
his faithful Tenant ; which Tenure 
was called a Socage-Tenure, and is to 
this Day; howbeit moſt of the Plough- 
ing and Harveſt Services are turned 
into Rents. 


* The Tenants in Socage at the g,. 


Death of every Tenant were to pay 
Relief, which was not as Knights-Ser- 
3 5 © vice 
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© vice was, five Pounds a Knight's Fee; 
* but it was, and fo is ſtill, one Year's 
Rent of the Land, and no Wardſhip 
© or other Profit to the Lord. The Re- 
© mainder of the Two thoufand Acres 
to himſelf, 
© which he uſed to manure by his Bond- 
© men, and appointed them at the Court 
© of his Manor how they ſhould hold it, 
© making an Entry of it into the Rolls 


by © of the Remembrances of the Acts of 


© his Court; yet fil in the Lord's 
© Power to take it away. And there=- 
© fore they were called Tenants at Will 
© by Copy of Court-Roll, being in Truth, 
* Bondmen at the Beginning, but ha- 


ving obtained Freedom of their Per- 


© ſons, and gained a Cuſtom by Uſe of 
* occupying their Lands, they now are 
called Copyholders, and ate ſo privi- 
© leged that the Lord cannot put them 
out, and all through Cuſtom: Some 
* Copyholders are for Lives, one, two, 
© or three ſucceſſively, and ſome Inhe- 
* ritances from Heir to Heir by Cu- 
© ſtom; and Cuſtom ruleth theſe Eſtates 
© wholly, both for Widows Eſfates, 


© Fines, Heriots, Forfeitures, and all 


other Things. 


* Manors (as fuppoſed) being, in this 


© Sort made at the firſt, Rezfon was, 


© that the Lord of the Manor ſhould. 
f © hol& 
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© hold a Court, which is no more than 
© to aſſemble his Tenants together at a 

Time by him to be appointed; in 
© which Court he was to be informed 
© by Oath of his Tenants, of all ſuch 
Duties, Rents, Reliefs, Wardſhips, 
Copyholds, or the like, that had hap- 
ed unto him; which Information 


- js called a Preſentment, and then his 


© Bailiff to ſeize and diſtrain for thoſe 
© Daries, if they were denied or with- 
© holden; this is called a Court-Baron : 
© And herein a Man may ſue for any 
Debt or Treſpaſs under forty Shillings 
© Value, and the Freeholders are to 
© judge of the Cauſe upon proof pro- 
© duced on both Sides. And therefore 
the Freeholders of theſe Manors, as 
incident to their Tenures, do hold by 
Suit of Court, which is to come to 
the Court, and there to judge between: 
Party and Party in thoſe petty Actions, 
and alſo to inform the Lord of Du- 
ties, Rents and Services unpaid to him 
from his Tenants. By this Courſe ir 
© is diſcerned who are the Loids of. 
© Lands; i. e. ſuch as. if the Tenant 
© die without Heir, or be atrainied of 
© Felony or Treaſon, fhai. have the- 
© Land by Efcheat. 
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to add as to the Socage Tenures, that as 


originally by reaſon of the great Scarci- 


ty of Money, Exchange was in Uſe in- 


ſtead of Buying and Selling; ſor the 
ſame Reaſon were the Socage Tenures - 
introduced; and the Uſe of the Land 
was compenſated to the Owner, by the 


Performance of ſuch Services as are be- 
fore remembred, the Tenants havi 


the Perception of the Profits of the Land- 
The military Te-- 


ia Lieu of Wages. 
nures, except the Service of Grand Ser- 


jeanty, being now with their ſeveral. 


Appendages by 12 Car. 2. c. 1. taken 
away and turned into Socages, they 
need not be the further Subject of our 


- Diſcourſe here. 
The Socage-Tenures though they ſtill 


remain, have however received a very 
conſiderable Alteration; for they havirg 
been inſticuted to ſupply the Want of 
Money, in Proceſs of Time when Mo- 
ney became more common, the Occa- 
ſton for them being leſſened, many were 


_ diſuſed, and the Lords of whom the 


Lands were holden, in the Place there- 


of accepted. of their old, and received- 


from their new Tenants, a Sum of Mo- 
ney, which we call a Rent: And at 
this Day ſo great a Quantity of Gold- 


and Silver having been imported into 


Europe from the Weſt Indies, as abſolute- 
| ly 
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as ly to remove the Cauſe that firſt in- 
ci- I troduced the perſonal Services reſerved 
in- on the Socage-Tenures; the ſame are 
he - entirely vaniſhed and extinguiſhed, the 
Tenants now univerſally paying a Reat 
in Lieu thereof; and thus we ſee all 
the Military Tenures were fince the 
Reſtoration turn'd into Sacage-Tenures, 
and the Tenants, in Lieu of the per- 
ſonal Service they were formerly bound 
to perform, now pay a Rent. Of theſe 
and Tenants by Copy of Court-Roll, 
after having ſaid ſomething of Eſtates 
in the enſuing Chapter, we ſhall treat 
more at large in the Sequel. 
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CHAP: I. 


Of Eftates. 


LL limited Eſtates are derived out 
of a Fee-ſimple, which was the 
anly Eſtate of Inheritance that was. 
known at the Common Law; and this 
is the Reaſon why antient Deeds, which 
contain'd an abſolute and unlimited Con- 
veyance of Lands, were ſhorter and leſs 
liable to Miſconſtructions, than thoſe of 
later Date, which are commonly in- 
cumbred 
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cumbred with Limitations, Conditions 
and Proviſoes, to anſwer the Will of 

| the Parties on every Contingency that 

Tenant in may happen. Tenant in Fee-fimple is. 

Fee-limple- he that bath Lands or Tenements to 

him and: his Heirs for ever. 

—_—_ If one purchaſe Lands he muſt have 

— or TRE Word Heirs in the Deed, otherwiſe 

wor. he will not have the Fee ſimple; but in 

Caſe of a Will one may have a Fee- 

ſimple without the Word Heirs. | 

If Lands are given or granted by 
Deed or Fine to F.S. and his Heirs 
Male, or to J. & and his Heirs Female, 
theſe are Fee-fimple: But if it were by. 
Will, or in the King's Grant, the De- 
viſee or Grantee would be Tenant in 
Tail. 27 H. 8. 27. Co. Litt. 31. 

If Lands are given to J. S. & Hare- 
dibus, it will be a Fee-fimple ; bur if it 
were to two, becauſe they cannot have 
a joint Heir, it will create only an Eſtate- 
for Life. 20 H. 6. 3. Co. Litt. c. 1. 

If Lands are given to J. S. and to- 
the Heirs of J. S. ſuch Gift or Grant 
doth make an Eftate in Fee ſimple. 
20 H. 6. 35. | | 

If Land be given or granted to J'S. 
and his right Heirs, this.is a Fee-limple. 

Co. 2. 91 33 H. 6. 35. | 

If Lands be given or granted to 4. 
for Life, the Remainder to B. for Life, 
ES — 1 


- 
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the Remainder to the right Heirs of 

A. By this 4. hath a Fee-limple. Quare, 
40 Ed. 39. Brownl. Donee 55. So if the 

Lands be given or granted to the Wife 

of J. & for Life, after to F S in Tail, Mo 
and after to the right Heirs of J. S. by. Quere, 
this J. S. hath a Fee ſimple. Co. 2. 91. 

if Lands be given or granted to 2 
Man and his Wife, and the Heirs of 
them iſſuing, or their Heirs iffuing ; 
this is a Fee ſimple, and not a Fee-tail. 
Brownl. Eſtates 34. | 

If one make a Leaſe of Land to 
another for Twenty Years, and that af- 
ter the Twenty Years the Leſſee ſhall 
have it to him and his Heirs by the Rent 
of Ten Pounds a Year: If in this Caſe Le 
Livery of Seiſin be made upon the S/n. 
Deed, this will be a Fee-fimple, other- 
wiſe but a Leaſe for Twenty Years. 

Co. Litt. 217. 

If Lands be given or granted to a Corpera: 
Corporation aggregate of many, this is en. 

a Fee-fimple without the Words (Heirs 
or Succeſfors). But if it were to a ſole: 
Corporation, as a Biſhop, Parſon, or 
the like; by this he hath only an Eſtate 
for Life. Co. Litt. 24. 

If one ſeized of Land in Fee, make a guage 
Gift of it in Tail, or Leaſe Tor Life. the 
Remaind-r to the right Heirs Male of 
the Body of the Donor; it feems this 

Ree 
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Will. 


N. 8. 


 Fee-fimple. 


Partition. 


Common, 
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Remainder is a Fee - ſimple, and not a 


Reverſfon, 


Fee-tail, becauſe the Donor cannot 
make his right Heir to come in as a 
Purchaſer, unleſs he put the Fee ſim- 


ple out of his Perſon. Dyer 156. 


If one by Deed or Will give or 
grant Lands to J. S and his Heirs, aud 
if J. S. die without Heirs, that J. D. 
ſhall have it to him and his Heirs, by 
this J. S. hath a Fee- ſimple, and J. D. 
no Eſtate at all. Dyer 4. 33. 

If one by the firſt Part of a Deed 
called the Premiſſes, give or grant Land 
to one and his Heirs, and in the Hu- 
bendum ſay, To have and to hold to 
him for Life or Years only, and make 
Livery of Seiſin upon the Deed, this is 
a Fee ſimple. Co. 2. 21, 24 

By Will, an Eſtate in Fee- ſimple may 
be made without the Word (Heirs); 
and therefore if one by Will deviſe any 
Land or Rent, &c. to 
Aſſigns for ever, or to J. &. for ever, 
or to J. & paying Ten Pounds to J. D. 
In all theſe Cafes there is a Fee-{imple 
made. Co. 3. 21. 1. 44, 85. Dyer 4 33. 
Litt. Sæct 1. 

Upon a Partition a Fee ſimple may 
be made without the Word (Heirs). 
Plowd. 134 Co. Litt. 94. 22. 

If a Grant, or Gift, or Deviſe be of 

Reverſion, Common, Rent, or the like 
Things 


7. S. and his 


3. 4 
Father 


Eng la 
Great 
aſcend 
Father 
formei 
nati. 
if 
fers th 
Accou 
the Fe 
the D 
red be 
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10t Tos which lie in Grant, there the | 
2 like Words do make the like Eſtate. 
m- And when it paſſeth by the ſealing of 
| the Deed without any Livery of Seiſin. 
or Co. 2. 21, 24. But for this Point, ſee 
nd © Brown!. Rep. 1 Part 47, 49, 167, 169. 
D. 2 Part 271, 272. 
by In the acl of this Diſcourſe we 
D. ſhall often have Occaſion to mention the 
Obligations of the Heirs of Leſſors, 
ed || which makes it neceſſary to conſider in 
ind this Place in what Manner Eſtates de- 
1 ſcend. 


- 


to All Diſcents are of three Sorts. Of Di- 
ake 1. Deſcending, as from Father to £5: , 


is is Son, or Nephew. Hale's Hag. 


2. Collateral, as from Brother to Bro- 1% * 


ther, or Brother's Children. 


na 

* 3. Aſcending direct, as from Son to 

any Father, not admitted by the Laws of 

his England; or tranſverſal, as to Uncle or 

ver, Great Uncle. This Line Tranſverſal 

D. © aſcending, is either in the Line of the 

ple I Father, Cc. or of the Mother, Fc. the 

33+ I former are called Agnati, the latter Cog- 
nati. | 

ma 1ſt Rule. In Deſcent the Law pre- The mf 

is). fers the wortbieſt Blood, and upon this e 
Account the Male is prefer:ed before 

e of the Female. In all Diſcents immediate, 

like the Deſcendants from Males are prefer- 

ings red before the Deſcendants from Females; 


hence 
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hence the Daughter of the eldeſt Son is 

_ eferred in Diſcent from the Father, 
fore the Son of the Youngeſt. 

24 Rule. The next of Blood is pre- 
ferred before the remote, though equal- 
ly worthy: The Sifter of the Whole 
Blood is preferred in Diſcents before 
the Brother of the Half Blood; becauſe 
the Son or Daughter is the nearer, the 
Son or Daughter ſhall inherit before 
the Brother or Siſter. A Father or 
Grandfather in a direct Line, ſhall never 
ſucceed immediately the Son or Grand- 
child, but the Father's Brother ſhall. 
The Grandfather's Brother ſhall be pre- 
ferred before the Grandfather, yet upon 
a ſtrict Account the Father is rearer of 
Blood to the Son than the Uncle. And 
vpon this Account the Father is 
ferred in Adminiſtration of his Sor's 
| Goods 

34 Rule. That all the Deſcendants 
from ſuch a Perfon as might have been 
Heir to another, hold the ſame by Re- 
preſentation, therefore are in the ſame 
Right of Proximity and Worthineſs of 
Blood, as their Root was when living : 
So in all Degrees of Succeſſion by the 
Right of Repreſentation, the Righe of 
Proximity is transferred from the Root 
to the Branches, and gives the ſame Pre- 
ference, as next or worthieſt of Blood 

is 
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47. 
to th 
ther, 
the! 
all in 
ſame, 
gethe 
the E 
51 


ſeizec 
his $1 
ceſtor 
that 
ſore 
yet if 
of th 
Fathe 
Seifin 
614 
Title 
Blooc 
And 


Ch. 2. Landlows and Tenants. 
is infinite and unlimited in the Degrees 
of thoſe that deſcend from the Repre- 
ſenter, as well in Diſcents lineal as, 


tranſvetſal. 
ath Rule. 
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Without a ſpecial Cuſtom E derſbip. 


to the contrary, the Eldeſt Son, or Bro- — 


ther, or Uncle excludes the Younger ; 
the Males in an equal Degree do not 
all inherit; but the Daughters, by the 
ſame, or divers Venters, do inherit to- 
gether, and all the Siſters do inherit 
the Brother by the ſame Venter. 

5th Rule. 
in any Anceſtor, makes him, as it were, 
the Root of the Diſcent, equal to many 
Intents as if he had been a Purchaſer; 
and therefore he that cannot according 
to the Rules of Diſcent derive his Suc- 


ceſſion to him who was the laſt actually 


ſeized, though he might have derived 
his Succeſſion to ſome 
ceſtor, ſhall not inherit. Hence it is, 
that though the Unele is preferred be- 
fore. the Father in Diſcent to the Son, 


yet if the Uncle enter after the Death 


of the Son, and die without Hue, the 
Father ſhall inherit the Uncle, Quia 
Seifina facit ſtirpem. 

6th Rule. That whoſoever derives a 
Title to any Land, mult be of the 
Blood of him that firſt purchafed ir. 


_ chaſe 


That the laſt actual Seiſin — aTual 


ein. 


precedent An- | 


And this is the Reaſon if = Son pur- 4 Firſt Pur- 


chaſer. 


— — — ——— ͤ Knd1 eee _ _—— „ —_ 
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| Chaſe Lands, and dies without Iſſue, it 


ſhall deſcend to the Heirs of the Part 


of his Father; if he have none, then 


to thoſe of the Part of his Mother. If 
the Father had purchaſed the Land, and 
it had deſcended to the Son, and the 
Son had died without Iſſue, without any 
Heir of the Part of his Fatber, it ſhould 
have eſcheated; for tho' the Conſangui- 
nei of the Mother were Conſanguinei to 
the Son, yet they were not of Conſan- 
guinity to the Father, who was the Pur- 
chaſer; yet it might have reſorted to the 
Line of the Grandmother, becauſe her 
Conſanguinei were of the Blood of the 
Father, as the Mother's Conſanguinity 
is of the Blood of the Son. And the 
ſame Rule & converſo holds in Purchaſes 
in the Line of the Mother or Grand- 
mother ; they ſhall always keep in the 
ſame Line wherein the firſt Purchaſer 


ſettled them; but ir is not neceſſary 


that he that inherits, be always Heir to 
the Purchaſer; but it ſufficeth if he be 
of his Blood, and Heir to him who was 
laſt ſeized. 

7th Rule. In Succeſſien, as 'well in 
the Line deſcending, tranſverſal, or aſ- 


- cending, the Line that is firſt derived 


from a Male Root, hath always the 
Preference, | | | 


In 


8 N 9 F g . 
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- 
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In tranſverſal aſcending Diſcents the - 
Rules are, 


1/# Rule. If the Son purchaſeth Lands 7yaſver- 


in Fee-ſimple, and dies without Iſſue, ſs! H 
thoſe of the Male Line aſcending uſque fas. 
in inſinitum, ſhall be preferred in the 
Diſcent according to their Proximity 
of Degree to the Son. Therefore the 
Father's Brothers or Siſters, or their 
Deſcendants, ſhall be preferred before 
the Brothers of the Grandfather and 
their Deſcendants; for the Direction of 
the Diſcent to the collateral Line aſ- 
cending, is as much as if the Father or 
Grandfather had been by Law inheri- 
table. So the Law ſubſtitutes and di- 
rects the Diſcent as it ſhould have been, 
if the Father had inherited, (viz.) lets 
in thoſe firſt that are in the next De- 


gree to him. 


24 Rule, That the Line of the Part he che 
of the Mother ſhall never inherit, as Lune of che 
long as there are any never ſo remote of ſhall 5 
the Line of the Part of the Father. inherit. 

34 Rule. The Male Line of the Part u a. 


of the Father deſcending, ſhall in eter- ſcending . - 


num exclude the Female Line of the ae 
Part of the Father aſcending, becauſe 
it is in the Male Line, which is more 
worthy than the Female Line, though 
even the. Female Line be of the Blood 


of the Father. 
4th Rule. 


= 
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1 4th Rule. As in the Male Line, ſo in 
Zſcending the Female Line deſcending, if it be of 
thenext of the Blood of the Father, the more near 
he Farher's is preferred before the remote, becauſe 
2 they are all in the Female Line (viz.) 
: Cognati. 
Where if th Rule. If the Son purchaſe Lands, 
— and it deſcends to any Heir of the Part 
Lands, it Of the Father, and the Line. (after En- 
Hall newer try and Poſſeſſion) fail, it ſhall never re- 
_—_ of fort to the Line of the Mother ; for by 
sbe Ac her. this Diſcent and Seiſin it is lodged in the 
Father's Line, to whom the Heir of 
the Part of the Mother can never de- 
rive a Title as Heir, but it ſhall rather 
eſcheat. But if that Line had failed, 
it might ha ve deſcended to the Heir of 
the Part of the Mother as Heir to the 
Son. 
IWhere it 6th Rule. And upon the ſame Rea- 
** never fon, if it bad once deſcended to the 
he Heir of Heir of the Part of the Father of the 
the Father Grandfather's Line, it ſhould never de- 


 rher's Line. ther of the Grandmother's Line. 
mere tie 7th Rule. If Lands deſcend to the 
more wor- Line of the Mother, the Heirs of the 
Du Mother on the Part of ber Father's Side, 
ſhall be preferred in Succeſſion before 
her Heirs of rhe Part of her Mother's 
Side, becauſe they are the more worthy. 


Wy 2 Eſtates- 


4 ſcend to the Heir of the Part of the Fa- 
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Eſtates- tail were carved out of this r | 
by the Statute De donis, known by the — | 
Name of Meſtm. 2. By the Conſtruction | 
of the Statute two Sorts of Tenants in 

Tail are created. 

1. Tenant in General Tail, as if _ Gene- 
Land were given to x Man and the Iſ- 
ſue of his Body lawfully begotten, here 
any Iſſue of the Donce, begot on any 
Woman, may inherit; and fo it is if 
Land were given in like Manner to a 
Woman and the Iſſue of her Body. 

2. In Special Tail, as if Lands be S 
given to à Man and his Wife, and the *** 
Iſſue of their two Bodies begotten, in 
which Caſe ſhould one of the Parties 
ſurvive the other, and have Iſſue by a 
Marriage, ſuch Iſſue cannot inherthe 
Land ſo given: And aſter either of them 
is dead, leaving no Iſſue, the Survivor 
he Is called Tenant in Tail apres Poſſibility —_— 1 
he of Iſſue extinct, and is then by the Poſſibility. 
Death of the other Donee become 
eized of an Eſtate for Life, and not of 
an Eſtate of Inheritance. BH 

This Tepant hath eight Qualities and — 1 
Privileges which Tenant in Tail him- nan: in 
ſelf hath, and which Leſſee for Life hath = 9 
not. As firſt, He is diſpuniſhable for 
aſte, Secondly, He ſhall not be com- 
pelled, to attorn. Thirdly, He ſhall not 
nave Aid of him in Reverſion. Fourth- 


: ly, 


4 * - * — 
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ly, No Writ of Entry In confimili Caſu 1 
lieth. Fifthly, After his N Wa is - 
an 


of Intruſion doth lie. Sizthly, He may 

join the Miſe in a Writ of Right in a and 

ſpecial Manner. Seventhly, In a Præ- Perr 

ci pe brought by him, he ſhall not name 

himſelf Tenant for Life. Eighthly, In 

a Pracipe brought againſt him, he ſhall Fee- 

not be named barely Tenant for Life: livet 

—m—_— And yet he hath four other Qualities Cou 
el 1. which are not agreeable to an Eſtate in Chil 
— Tail, but is as a bare Leſſee for Life. leſs 
Firſt, If he make a Feoffment in Fee, Poſl 

this is a Forfeiture of his Eſtate. Se- <9 © 

condly, If an Eftate in Fee, or in Fee- be 

tail in Reverſion or Remainder, deſcend Dea 

or come to this Tenant, his Eſtate is to 2 

drowned, and the Fee or Fee-tail exe-M in t! 

cuted. Thirdly, He in Reverſion ot Acti 

| Remainder ſhall be received upon his mad 
3 Default, as well as upon a bare Tenant and 
for Life. Fourthly, An Exchange be- not 
rween a bare Tenant for Life and him ſhall 
is good; for their. Eſtates in reſpe& of and 
their Quantity are equal, ſo as the Dif- in h 


ference ſtandeth in the N and not O 
id the Quantity of the Eſtate. Co. Lit. Com 
P. 27. | FOES forth 


By Operation of Law two other 'E- Man 


ſtates for Life ariſe, viz. Tenant by the or ft 
Curteſy, and Tenant in Dower. | ©. If 
(4% ob A 40 2-44 BY aud 


I Tenant 


* 
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Tenant by the Curteſy of England, Tenant by] 
is he that hath married a Wife that was . Curte- 


an Heireſs, and hath had Iſſue by her, 
and ſhe is dead; in this Caſe the Law 
permitteth and ſuffereth the Husband of 
ſuch Wife, to receive. and keep ſtill all 
his Wife's Lands, that ſhe had either in 


r 
ly. 


Fee ſimple or Fee tail, ſo long as he 


liveth. And this is uſed in no other 
Country; but it is required that the 
Child be born alive. But Note; Un- 
leſs the Hus band be in actual and real 
Poſſeſſion of his Wife's Lands, and ſeiz- 
ed of them in her Right, he ſhall not 
be Tenant by the Curteſy after her 
Death. And therefore if Lands deſcend 
to a Man's Wife, fo that ſhe is Tenant 
in the Law, and liable co every Man's 
Actions; yet if the Husband have not 
made an actual Entry during Coverture 


and Matrimony berween them, he ſhall. 


not be Tenant by the Curteſy; for it 
+ ſhall be reputed and judged his Folly 


and Negligence that he would not enter 
in her Life-time. 


Otherwile it is of Advowſons, Rents, 


Commons and ſuch other Things which 
forthwith when they deſcend are in a 
Man or in a Woman without any Entry 
or further Ceremony of Law. 

If Tenant by the Curteſy of Eng- 
land, will ſuffer or make any Waſte in 


C the 


May not 
commit 


iaſte. 
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the Lands or Tenements that he hold- 
eth, he is puniſhable by an Action of 
Waſte brought by him in the Reverfion. 
Of what Of Things in Suſpence a Man ſhall 
Bai not be Tenant by the Curteſy; and 
Tenant, not therefore if a Man be Tenant in Fee- 
of Things ſimple of certain Land, and doth inter- 
— marry with a Woman that is the Seigni- 
oreſs, or Lady of the ſame, and hath 
Iſſue by her, and ſhe dieth; yet ſhall 
he not be Tenant by the Curteſy of the 
Lordſhip or Seigniory, becaule himſe'f 
is Tenant of the Land; and there- 
fore the Lordſhip is ſuſpended for the 
Time, for a Man cannot be both Lord 
and Tenant cf one Thing; bur if he 
had not been Tenant. of the Land, he 
ſhould have had the Lordſhip after the 
Death of his Wiſe by the Curtefy of 
England. 
Not of 4 Of a Right only, a Man ſhall not be 
Right, Tenant by the Curteſy; as if a Wo- 
man, ſole ſeized in Fee of Lards or Te- 
nements, be dilleiſed, and after take a 
Husband, and they have Iſſue, and ſhe 
die before any Re-entry made, the Hul- 
band ſhall not be Tenant by the Cur- 
teſy. 
No! of a Of a Reverſion a Man ſhall not be 
Reverſe. Tenant by the Curteſy; as if a Woman 
ſole ſeiſed of Land in Fee, make a 
] caſe to S. for Term of Life, and after 
taketh 
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0 
1 taketh. a Husband, and they have Iſſue, 
zf and ſhe die, living the Lefſce for Term 
* of Life, the Husband ſhall not be Te- 
Il nant by the Curteſy. | 
d Teyant in Dower is by the Common Te, ig 


e- Law. If the Husband be at any Time Power, 
r= during the Coverture ſeiſed lawfully, “ 

li- whether it be by Purchaſe or Diſcent, 

th either in Fee or in Fee- tail, and die, 

all his Wife ſhall be endowed by the Courſe 

he of the Common Law, of the third Part. 

ef In ſome Places by an ancient Cuſtom 

te- ſhe ſhall be endowed of the Moiety, 

he though her Husband were never ſeized 

rd actually during the Coverture; if che 

he Lands be caſt upon him by the Law 

he it ſufficeth, for ſhe cannot compel him 

the to enter. Unleſs the Wife be above 

of the Age of nive Years at the Time of 

her Husband's Death, ſhe ſhall not be 

be endowed at the Common Law. 
Vo- A Woman may by divers Ways eſtop How a #*+- 
T e- herſelf of her Dower; as if ſhe com- eſtap HP 
e a mit any Crim? for which ſhe is attaint- Ki of 
ſhe ed of Treaſon, Murder, or Felony, ſhe — oy 
1y(- ſhall have no Dower. ; 
ur- If ſhe depart from her Husband, and & 3 


liveth in Adultery with another Man, !inue of 
and is not reconciled again to her Huſ- Czarters. 
band, ſhe loſeth her Dower after her 

| Husband's Death. She ſhall be alſo bar- 

afrer ted, if ſhe will with-hold from the Heir 

keth C 3 _ the 
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the Charters and Evidences concerning 
the Land whereof ſhe asketh Dower. 

Of Lands, Meſſuages, Advowſons, 
Rent-charges, Rent-ſervices, or Seignio- 
ries in Groſs, or otherwiſe, of Villeins, 
of Commons certain, of Eſtovers cer- 
tain, of Mills, ſhe is dowable. But of 
Commons and Eſtovers ſans Number, 
alſo of Annuities, of Homages, of Things 
of Pleaſure, as of Service, of Payment 
of Roſes, and the like, ſhe ſhall not be 
endowed. Where ſhe is dowable or not 
of a Caſtle, or the chief Manſion of a 
Barony, ſee 1 Salk. 54, 253. And 
where the Meſue Profits on the Stat. 
17 Car. 2. are not recoverable by her 
Executor, ſee Shower 97. 

Dowment ex aſſ-aſu patris, is when 
the Father is ſeiſed of Lands in Fee- 
ſimple, and his Sun, which is Heir ap- 
parent, endoweth his Wiſe at the 
Church door, when he is eſpouſed, of 
Parcel of his Fathers Lands, with the 
Aſſent of his Father ratifying the ſame. 
In this Caſe ſhe may forthwith enter 
into the Land fo aſſigned unto her withe, 
out further Proceſs of Law, although 
the Father of her ſaid Husbard be yet 
alive, and in actual Pouſleilion of the 
Land. A Man may allo endow his 
Wife, at the Time of the Eſpouſals, of 


his own Lands, the which he hath by 


his 


— 
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ng his own Poſſeſſion, and that Dower is 
called Dower ad oſtium Ecclefiz (that is 
ns, to ſay) at the Church Door. But now, 


10- By 27 H.8. it is enacted, That where Dower Dove bins 
ns, divers Perſons have Eſtates made to — 
er- them and to their Wives, and to tbe 

- of Heirs of the Husband, or to the Huſ- 

er, band and Wife, and the Heirs of their 

"gs two Bodies begotten, or the Heirs of 

ent one of their Bodies, or for the Term 

be of one or both of their Lives, or any 

not other Perſon and their Heirs, to the Uſe 

fa of the Husband and Wife, or to the 
And Wife alone for her Jointure; in any ſuch 


tat. Caſe the Woman ſhall nat be ſuffered to 
her demand any Dower of the Reſidue of 
her Husband's Lands, of whom ſhe hath 


hen pv ay againſt any Tenant of the 


Fee- nd: And if ſuch Women be expulſed 
ap- from their ſointure, or any Part there- 
the of, without Fraud or Covin, then ſhall 


1, of they be endowed of the Reſidue of 

the their Husband's Lands for ſo much as the 

ame. Lands ſhall amount unto, out of which 

enter they were fo expulſed and put forth. 

vith- If Lands or Tenements be aſſured to Elgin of 
ough a Woman after Marriage for Term of - arora Aud 
e yet | Life, or is likewiſe appointed to her in 

f the ere the Wiſe may refuſe the Lands 

xy his o appointed unto her in Jointure, and 

als, of have her Dower at the Common Law, 

th by BY of ſuch Lands as her Husband was 


his SY ſeized 


i 
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ſeized of at any Time during the Co- 
verture. Co. Litt, in the Chapter of 
Dower. | 

Parceneyss When a Man is ſeized of Land in 
* «r Cobeirs. Fee- ſimple or Fee-tail, and hath no If- 
ſue but Daughters, the Daughters are 
called Parceners or Coheirs. 
Particiom Partition may be made when they 
un made. themſelves do agree unto the ſame, and 
do enter every one into her Part fo al- 
lotted unto her. 

Another way is, when by all their 
Agreements and Conſents one common 
Friend doth make the Partition; in 
which Caſe the eldeft Sifter ſhall have 
the firſt Election, and after her the ſe- 
cond Siſter, and ſo forth. If they agree 
that the eldeſt Sifter ſhall make the Par- 
tition, and ſhe maketh it, then the el- 
deſt ſhall not chuſe fitſt, but ſhall ſuffer 
all her Siſters to chuſe before her. 

If any of the Parceners will not ſuffer 
any Partition to be made, then may the 
other that would have Partition, pur- 

De parti- Chaſe a Writ called De partitione faci- 
ane fa» enda againſt them that refuſe, to com- 
pel the ſame to ſufter Partition; then 
by Judgment of the Court the Sheriff 
(by the Oath of twelve Men) ſhall 
make Partition between them, and ſhall 

aiſgn to each Siſter her Portion. 


If 
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If two Manors deſcend to two Si- Rent for 
ſters, then may ſhe to whom the leſſer — 
Manor is allotted, have aſſigned unto - 
her a Rent proportionably out of the 
other Manor, for which Rent ſhe and 
her Heirs may diſtrain of Common 
Right. 

If a Man be ſeiſed of Lands in Fee- 
ſimple, and hath Iſſue two Daughters, 
and give with one of his Daughters the 
Third in Marriage; if in this Caſe the 
Daughter will have her Portion of her 
Father's Heritage, ſhe mult put her 
Land given urto her in Marriage in 
Hotchpot, i. e. ſhe muſt be contented to Hotchpor. 
ſuffer her ſaid Lands to be commixed and 
mingled with the other Lands of which 
her Father died ſeized in Fee- ſimple, ſo 
that an equal Diviſion may be made of 
the Whole; or eiſe ſhe ſhall have no 
Part of thoſe Lands of which her Fa- 
ther died ſeized. Co. Lite, in the Chap- 
ter of Parceners. 

They that come to Lands by joint Tointe- 
Title, Way or Colour, are called Joint- 8 
tenants, but they that come by ſeveral Common. 
Titles to Lands or Tenements are Te- 
nants in Common. 

The Nature of Jointenancy is, that 
he that ſurviveth the other ſhall have 
to himſelf alone the whole and entire Sui 
Tenancy, according to that Eſtate %. 

C 4 which 


" 


Forint E 1 ate 
and the In. 
heritance 
ſeveral. 


1 
1 
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which he ſhould have had if the Join- 
ture had been continued, by Force of 
Survivor or Overliving, which in Latin 
is called Jus Accreſcendi. 

As this Right of Survivor or Over- 
living holdeth Place among Jointenants 
of Lands and Tenements, ſo in like 
manner it holdeth Place among them 
which have joint Eſtate or Poſſeſſion 
with others, of Chattels, whether they 
be real or Perſonal, except amonglt 
Merchants. See 2 Lev. 228. 

Where Lands be given to two Men 
and to the Heirs of their two Bodies 
ingendered, in this Caſe theſe two Per- 
ſons have a joint Eſtate for Term of their 
two Lives, and yet they have ſeveral 
Inheritances ; for if the one have Iſſue 
and die, the other that ſurviveth ſhall 
have all by Force of the Survivor for 
Term of his Life: And if he that ſur- 
viveth hath alſo Iflue and dieth, then 
the Iſſue of the one ſhall have half the 
Lands, and the Iſſue of the other ſhall 
have the other Half; and they ſhall not 
be Fointenants but Tenants in Common: 
The Reaſon why ſuch Donees in ſuch 
Caſes have a joint Eftate for Term of 
their Lives is, for that at the Beginning 
the Lands were given to them two, 1. e. 
Jointly ; and they have ſeveral Inheri- 
rances, for that they cannot by Poſſibi- 
lity 


* 
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2. 
a lity have any Heir between them in- 
*. gendered, as a Man and Woman may 
of 
a have. 
rr If Land be given to two and to the 
| Heirs of one of them, this is a good 
— "oper and the one hath a Free- 
* old, and the other a Fee- ſimple; and 
ke if he which hath the Fee · ſimple die, he 
u that hath the Freehold ſhall have the 
550 Whole by the Survivor for Term of his 
1 Life. 
glt If two Jointenants be ſeized of an Ren- 
Eſtate in Fee. ſimple, and the one grant- e. 
en eth a Rent-charge by his Deed to ano- gainſt Sur- . 
ies ther, out of that which to him belong- vivo. - 
_ eth; during the Life of the Grantor, the - 
me Rent-charge is good and effectual, but 
ral after his Deceaſe the Rent-charge is 
ue void as to the Lands; for he which ſur- 
* viveth claimeth to have the Land by the 
for Survivor, and not by Diſcent from his 
N05 Fellow. But if there be two Parceners 
__ in Fee- ſimple, and before any Partition 
he be made, the one chargeth that, that to 
all him belongeth, by his Deed, with a 
__ Rent-charge, and dieth wichout Iſſue, 
A that which to him belongeth, deſcend- 
ch eth to the other Parcener ; and in this 
of Caſe the other Parcener ſhall hold the 
vs Land charged, becauſe he cometh to the 
= Half by Diſcent as Heir. 


bi- 


8 * 
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If there be two Jointenants in Fee- 
_ ſimple, and one of the ſaid Tenants de- 


d. viſe that which to him belongeth, this 


Deviſe is void ; for no Deviſe may take 
Effect till after the Death of the Teſta- 
tor, which bequeathed and deviſed, and 
by his Death all the Land cometh by 
the Law to his Fellow that ſurviveth in 
his own Right; for every Jointenant is 
ſeiſed of the Land he holdeth jointly 
per my & per tout, that is throughout, 
and by all. And this is as much as 
to fay, that he is ſeized by every Par- 
cel, and by all; for of every Parcel and 
Part, and throughout all the Lands and 
Tenements, he is jointly ſeized with his 
Fellow. And Note; Jointenants are 
favoured in Law. See the Reafon why, 
1 Salk. 391, 392. Note allo; The 
Words equally to be divided, in a Deed, 
will be a Jointenancy ; but in a Will 
they make a Tenancy in Common. See 
1 Silk. 391, 392. 

If two Jointenants be ſeized of cer- 
tain Lands in Fee ſimple, and the one 
letteth that to him belongeth to a Stran- 
ger for the Term of eleven Years, and 
dieth within the Term; in this Caſe af- 
ter his Death, the Leſſee may enter and 
occupy the Half to him letten, during 
the ſa d Term, though the Leſſee never 
bad Poſſeſſion of it in the Life of the 
— | Leſſor, 
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Leſſor, by Force of the Leaſe. Where 
a Leaſe is made by a Jointenant to ano- 
ther for a Term of Years, immediately 
by Force of the Leaſe the Leſſee hath 
Right in the ſame Land, that is to ſay, 
of all that, that to his Leſſor belongeth 
by Force of the ſame Leafe, during his 
Term. And if the Leſſor in this Caſe 
die, the other Jointenant ſhall have the 
Rent dutiog the ſaid Term, becauſe the 
Reverlion is come to him by Survivor : 
Finally, if a joint Eſtate be made of Land 
to the Husband and Wife, and to a 
third Perſon, in this Caſe the Husband 
and the Wife have not in the Law in 
their Right, but the Half; ard the 
third Perſon ſhall have as much as the 


Husband and the Wife have, that is, Hausband 
the other Half, for the Hushand and #4 Wife. 


Wife be one Perſon in the Eye of the 
Law. 


They that have Lands or Tenements T:nants in 
in Fee-ſimple, in Tail, or for Term of % 
Life by ſeveral Titles, not by one Title, 


be called Tenants in Common. 

If three Jointenants be, and the one 
of them alieneth that which unto him 
belongeth, to another in Fee; in this 
Cafe the Alienee is Tenant in Common 
with the other two Jointenants; but the 
other two Jointenants be ſeized of the 


twa Parts jointly, and of theſe two 


Parts 


70 


* 


Tenants in 
" Common 
Preſcrip- 
ven. 


When they 
joix 
ks Aion. 
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Parts the Survivor between them hold- 
eth Place. 

But if the Lands be given to two 
Men, and to the Heirs of their two 
Bodies engendred, the Donees have a 
joint Eſtate for Term of their Lives; 
and if each of them have Iſſue and die, 
their Iſſues ſhall hold in Common. 

If three Jointenants be, and the one 
releaſeth by his Deed to one of his Fel- 
lows, all the Right he hath in the 
Land, then he to whom the Releaſe is 
made, hath the third Part of the Lands 
by Force of the Releafe; and he and his 
Fellow ſhall hold the other two Parts 
jointly ; and as to the third Part that 
he hath by Force of the Releaſe, he 
holdeth himſelf and his Fellow in Com- 
mon. 

Tenants in Common may be by Title 
of Preſcription, if that one and his An- 
ceſtors, or they whoſe Eſtate he hath 
in the Half, have holden in Common 


the ſame Half with the other Tenant 


that hath the other Half; and with his 
Anceſtors, or them whoſe Eſtate he 
hath, undivided, Time out of Mind. 
In ſome Caſes Tenants in Common 
ought to have of their Pofleſſion ſeveral 
Actions, and in ſome Caſes they ſhall 
join in one Action; for if there be two 
Tenants in Common, and they be diſ- 

n ſeiſed, 
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37 
d. ſeiſed, they ought to have againſt the 
Diſſeiſor, two Aſſizes: For every Man 
2 ought to have an Aſſize of this Half, 
ro becauſe they were ſeized by ſeveral 
A Titles: But otherwiſe if there be twen- 
8; Jointenants, and they be diſſeiſed, 
ie, they ſhall have in all their Names but 
one Aſſize, becauſe they have but one 
ne joint Title. Jointenants in Common in 
el- Actions Perſonal, ought to ſue their 
he Writ jointly in all their Names in the 
is Perſonalty ; but not ſo if in the Realty. 
ids Vide Caſes Temp. Holt, p. 277. 
his If Tenants in Common make a Leaſe 
rts of their Tenements to another for Term 
hat of Years, yielding unto them yearly a 
he certain Rent; if the Rent be behind, 
m- they ſhall have one Action of Debt a- 


gainſt the Leſſee, and not divers Actions, 
becauſe the Action is in the Perſonalty. 
Co. Lite, in the Chapter of Jointenants, 
and of Tenants in Common. How Te- 


nants in Common are to avowy fee. 


1 Salk. 391, 392. 


If one who once had a rightful E- Twmant at 
ſtate, continue the Poſſeſſion of the Srrance. 


Land, he is term'd a Tenant at Suffer- 
ance, unleſs his Eſtate were created (as 


a Guardian's is) by Act of Law; for he 


is an Abator, Co. Lite. ſect. 72. 


But now, per 6 Anus, c. 18. Guar- Treſpaſſers 


CI 


dians, Truſtees, Husbands - ſeized jure 7 3***- 5 


| nn. c. 18. 
uX0TIS, 
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Nit, or Tenants pur auter vie, conti- 
nutng in Poſſeſſion after the Determina- 
tion of their Eftates, without Conſent 
of the Party that is intitled, ſhall be ad- 
judged T reſpaſlers. | 

As Conditions are often annexed to 
Conveyances of Eſtates, which have vas 
rious Operations, according to their ſeve- 
ral Kinds; we ſhall conclude this Chap» 
ter with ſome Rules concerning them. 
A Condition is a Pact added to a Con- 


what. tract, declaring the Will of the Parties 


with reſpect to the Contract on ſome 
future contingent Event. Of Conditions 
ſome are actual Conditions, or Conditi- 
ons in Deed; others, Conditions in Law, 
called in Latin, Conditiones tacite, five 
Conditiones implicitæ, becauſe they are 
implied by the Law, and not expreſſed. 
Conditions in Deed be ſuch as are 
knit and annexed to the Eſtate by ex- 
preſs Words of the Feoffment, Leaſe, 
or Grant. If H. enfeoft a Man of cer- 
tain Lands, reſerving to himſelf and to 
his Heirs ſo much Rent Yearly, to be 
paid at ſuch a Feaſt; and for Default of 
Payment, it ſhall be lawful for him to 
re-enter. The Entry of the Leflor for 
the Non-payment of the Rent, ſhall 
diſſolve and utterly defeat the Feoff- 
ment. But if the Condition be, That 
for Default of Payment of the Rent, 
r | 1 


on 
ariſe, 
poſſi! 
334, 


Cc 
form 
fome 
wher 
ment 
ſuch 
Heirs 
Feoff 
Feoff 
That 
unto 
of M. 
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that |} 
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it ſhall be lawfal for the Feoffor to en- 

ter again into the Lands, and to hold 

them till he be contented for the Rent; 

this Condition not performed, doth not 
diſſolve the Feoffment, but only giveth 

the Feoffor an Authority to retain the 

Lands (as it were by way of Diſtreſs) 

till he had levied the Arrearages of the 

Rent. Note alſo, of Conditions, fome Pr.:edons 
are precedent and ſome ſubſequent; ſee 2d ſubſe- 
Co. Litt. and Caſes Temp. Holt, 148.“ 
An Eſtate given or granted (limited) 

on a Condition precedent, ſhall not 

ariſe, tho' ſuch Condition became im- 
poſſible by the Act of God. 2 Vernon 

334, 335- 

Conditions are ſometimes to be per- Haffnent en 
formed on the Feoffee's Behalf, and ien. 
fometimes on the Feoffor's Behalf: As 
when A. infeoffs B. of Lands or Tene- 
ments, upon Condition that B. fhall do 
fuch an Act, and to pay unto A. or his 
Heirs ſuch an Annual Rent. On the 
Feoffor's Behalf; as when 4. makes a 
Feoftment unto B. upon Condition, 

That if 4. pay, or cauſe to be paid 
unto B. before ſuch a Day, ſuch a Sum 
of Money, then it ſhall be lawful for 4. 
to enter again. And in this Caſe he 
that is the Feoftee is called Tenant in Nasen in 
Mortgage : If the Mortgagor dieth be- Morigage. 
fore the Day of Payment, his Heir may 
Le 


40 The LAWS concerning Ch. 2. 


redeem the Land as well as. his Ance- 
ſtor that mortgaged the Land might 
have done, altho” there be no Mention 
made of Heirs in the Writing. 

When the Money is lawfully, by the 
Mortgagor, or his Heir, tendred, and 
the Leſſor refuſes to receive the ſame, 
the Feoffor, or his Heirs, may enter. 

By the 4& 5 V. & M. c. 16. it is 
enacted, That if any Perſon ſhall for 
any valuable Conſideration voluntarily 
give, acknowledge, permit, or ſuffer to 
de entred againſt him or them, one or 
more Judgment or Judgments, Statute 
or Statutes, Recognizance or Recogni- 
zances, to any Perſon or Perſons, Cre- 
ditor or Creditors: And if the ſaid Bor- 
rower or Borrowers, Debtor or Debtors 
ſhall afterwards take up or borrow any 
other Sum or Sums of Money, of any 
other Perſon or Perſons, or for other va- 
luable Conlideration become indebted to 
ſuch Perſon or Perſons; and for ſecuring 
the Repayment and Diſcharge thereof, 
ſhall mortgage his or their Lands or Te- 
nements, or any other Part thereof, to 
the ſaid ſecond or other Lender or 
Lenders of the ſaid Money, Creditor or 
Creditors; or to any other Perſon or 
Perſons in Truſt, for or to the Uſe of 
ſuch ſecond, or other Lender or Len- 
ders, Creditor or Creditors, and fhall 

not 
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not give Notice to the ſaid Mortgagee, 
or Mortgagees of the ſaid Judgment or 
Judgments, Statute or Statutes, Recog- 
nizance or Recognizances, in Writing 
under his, her, or their Hand or Hands 
before the Execution of the ſaid Mort- 
gage or Mortgages, unleſs ſuch Mext- 
gage or Mortgagees, bis, her, or their 
Heirs, upon Notice to him, her or 
them given by the Mortgagee or Mort- 
gagees of the ſaid Lands and Tene- 
ments, his, her, or their Heirs, Execu- 
tors, Adminiſtrators or Aſſigns, in Wri- 
ting under his, her, or their Hands and 
Seals, atteſted by two, or more ſuffici- 
ent Witneſſes, of any ſuch former Judg- 
ment or Judgments, Statute or Statutes, 
Recognizance or Recognizances, ſhall 
within fix Months pay off and diſcharge 
the ſaid Judgment or Judgments, Sta- 
tute or Statutes, Recognizance or Re- 
cognizances, and all Intereſt and Charges 
due thereupon ; and cauſe or procure 
the ſame to be vacated, or diſcharged 
by Record: That then the ſaid Mortgagor 
or Mortgagors of the ſaid Lands and Te- 
nements, his, her, or their Heirs, Exe- 
cutors, Adminiſtrators or Aſſigns, ſhall 
have no Benefit or Remedy againſt the 
ſaid Mortgagee or Mortgagees, his, her, 
or their Heirs, Executors, Adminiſtra- 
tors or Aſſigns, or any of them, in Equi- 


tx 


+ 
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ty, or elfewhere, for Redemption of the 
ſaid Lands and Tenements, or any Part 
thereof. But the ſaid Mortgagee and 
Mortgagees, his, her, or their Heirs, 
Exeoutors, Adminiſtrators and Afﬀigns, 
ſhall and may hold and enjoy the ſaid 
Lands and Tenements, for ſuch Eſtate 
and Term therein, as were, or was 
granted and ſettled to the ſaid Mort- 
gagee or Mortgagees, againſt the ſaid 
Mortgagor or Mortgagors; and all Per- 
ſon and Perſons lawfully claiming, from, 
by, or under him, her, or them, freed 
from all Equity of Redemption, and 
as fully to all Intents and Purpoſes what« 
ſoever, as if the ſame had been pur- 
chaſed abſolutely, and without any 

Power, or Liberty of Redemprion. 
And if any Perſon or Perſons, who 
have, or hath once mortgaged, or fhall 
mortgage any Lands or Tenements to 
any Perſon or Perſuns for Security of 
Money lent, or otherwiſe accrued, or 
become due; or fur other valuable Con- 
ſiderations; and if the ſaid Mortgagor 
or Mortgagees ſhall again mortgage the 
ſame Lands or T enements, or any Part 
thereof, to any other Perſon or Perſons 
for valuable Conliderations, the ſaid for- 
mer Mortgage being in Force, and not 
diſcharged, and ſhall not diſcover ro the 
ſaid ſecond, or other -Mortgagee or 
Mort- 


b 
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Mortgagees, or ſome, or one of them, | 
the former Mortgage or Mortgages, in 
Writing under his or their Hands; that 
then, and in thoſe Caſes alſo, the ſaid 
Mortgagor or- Mortgagors, his, her, or 
their Heirs, Executors, Adminiſtrators 
or Aſſigns, ſhall have no Relief or E- 
quity of Redemption againſt the faid 
ſecond, or other Mortgagee or Mortga- 
gees, his, her, or their Heirs, Execu- 
tors, Adminiſtrators, or Aſſigns, upon 
the ſaid after Mortgage or Mortgages; 
but that ſuch 7 or Mortgagees, 
his, her, or their Heirs Executors, Ad- 
miniſtrators, and Aſſigns, ſhall and may 
hold and enjoy ſuch more than once 
mortgaged Lands and Tenements, for 
ſuch Eſtate and Term therein, as were, 
or was granted and conveyed by the 
ſaid Mortgagor or Mortgagors, againſt 
him, her, or them, his, her, or their 
Heirs, Executors, or Adminiſtrators re- 
ſpectively, freed from Equity of Re- 
demption, and as fully to all Intents and 
Purpoſes, as if the ſame had been an ab- 
ſolute Purchaſe, and without any Power 
or Liberty of Redemption: And that 
where there are more Mortgagees than 
one, the ſecond Mortgagee and his Re- 
preſentatives, may redeem of the firſt 
Mortgagee and his Repreſentatives. 


Laſtly, 
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Gonditions Laſtly, Conditions divided according 
— py to their Form, are either poſſible, or im- 


poſſible; and all impoſſible Conditions 
are void in Law, and the Contract ope- 


rates as if they had not been mentioned. 


Poſſible Conditions are either lawful, or 
unlawful; and if unlawful, the Con- 
tract is void. See Caſes Temp. Holt. p. 
148, 232, Cc. 1 Salk. 172. 


CHAP. III. 


Of Copyholds. 


See pag. 10. Hane already in the firſt Chapter 
ſhewn the Origine of Copyhold, 
we ſhall here proceed to deliver ſuch 
Rules of Law as occur in our Books 
concerning theſe Tenants, and diſtribute 
them into fix Sections. In the firſt we 
ſhall ſhew what may be held by Copy 
of Court-Roll, and how it may be ex- 
tinguiſh'd; and in the five following, 
treat of Grants, Surrenders, Admit- 
tances, Fines and Forfeitures thereof. 
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Set. 1. Nhat Things may be 
granted by Copy of Court-Roll, 
and how Copyholds may be ex- 
tinguiſhed. 


Lands, Tenements, Oc. are grant- 
able by Copy of Court-Roll, z.e. if 
Cuſtom warrants it. But Note; What- 
ever Lands, & c. are paſſed, if it is not 
ſaid, at the Mill of the Lord, the ſame 
can be no Copyhold: Yet that Copy- 
holds will paſs by the ſame Words as o- 
ther Eltates, unleſs by Cuſtom it be o- 
therwiſe. Alſo the Cuſtom of the Ma- 
nor limits the Quantity of the Eſtate 
to be granted, and the very Lord cannot 
exceed it; and yet the Grant may be of 
a leſſer Eſtate than is warianted by the 
Cuſtom. 3 Salk. 99. Mod. Caſ 63, 66. 

Underwood excluſive of the Soil, ar may 
Herbage, or the Veſture of Land; 5 nag 
Manor, a Fair, a Mill, and generally Courc-Ro!l. 
any Thing that concerns Land, may be 
granted by Copy of Court- Roll. Co. Lit. 

58. 4 Co. 31. 4 Leon. 241, Cc. 3 Salk. 
I 00. 

If a Lord to whom a Copyhold comes z«:inguiſh- 
by Eſcheat, or otherwiſe, leaſes it for _ by 
any certain Time, the Copyhold is ex- _ 
tinguiſhed, ard cannot after be re- 
granted; 
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granted; for it was not always demiſed 
or demiſeable at Will: But had the Leaſe 
been only at Will, it would have been 
no Extinguiſhment ; for notwithſtand- 
ing ſuch Leaſe, it was ever in the Lord's 
Power ſo to demiſe it; and if ſuch Leaſe 
for any certain Time be made by Te- 
nant for Life; then is the Copyholder 
during his Life only in Suſpence, and 
revived on the Diſcent of the Eſtate to 
the next. Heir; for the Lord only can 
enfranchiſe or extinguiſh the Copy- 
hold. 4 Co. 13. 2 Sid. 35. 3 Leon. 
108. | 

Generally wherever the Copyhold 
ceaſes to be by any Act of the Lord de- 
miſed, or demiſeable at Will, the Copy- 
hold is extinguiſhed: Nay, it hath been 
adjudged to be ſo, though the Eſtate 
created by the Lord is after voided by a 
Condition annexed to the Eſtate, the 
Creation whereof extinguiſhed the Co- 
pyhold; but where this happens with- 
out Concurrence of the Lord, the Co- 

yhold is not thereby extinguiſbed; as 
if the Land eſcheated, and during that 
Time was extended, or it were aſſigned 
to the Wife for her Dower, Cc. yet as 
ſoon as the rightful Eſtate is re-conti- 
nued, it returns to i:s former Plight and 
State. 4 Co. 31. 


2 A Copy- 
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ſed A Copyhold may be extinguiſhed by How 4 Ce. 
ale the Copyholder's coping Look for — 
een Years of the ſame Land from the Lord, gu 5y 

ad- whether it be immediately from the 5 Hegg 
rd's Lord, or by Aſſignment; but by a Leaſe 

aſe of the Manor, by the better Opinion, 

Te- the Copyhold is not extinguiſhed, but 

der only ſuſpended, and revives again on 

and the Expiration of the Leaſe. By Grant 


to of the Inheritance of all the Copyholds, 


can they are neither extinguiſh'd nor ſuſ- 
py- pended, but the Grantee, tho* he hath 
eon. not a Manor in Law, nor Court- Baron 


for want of Freeholders; yet hath he 
101d ſuch a Manor that he may keep Court, 
de- and grant Copyholds. Lane 16. Godb. 
Dpy- 11, and 101. Moor 184. 2 Leon. 72. 
deen Sw. 70. Latch 213. Cro. Fac. 84. 3 
Buljt. 81. 1 Brownl. 32. 4 Co. 31. 
Cro. Eliz. 7. 102, 662. 1 Leon. 170, 
289. 1 And. 191. Gold}. 34. 4 Co. 46. 
And Note; where a Copyhold is en- 
franchiſed or extinguiſhed, the Cuſto- 
mary Rights of Common, Cc. are ex- 
tinguiſned and loſt. See 1 Salk. 365, 
366, 

The Lord can only licence the Copy- Licence to 
holder to let Lands according to his In- %% 
tereſt in the Manor; therefore Tenant 
at Will, or for Life of a Manor, tho? 
they mike Admittances that will bind 
the next in Inheritance for Reaſons given 

| above; 
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above; yet are their Licences to let, good 
and valid only as to them. 2 Brownl. 40. 
Hob. 177. Poph. 188. 

The Copyholder ſhall hold his Copy- 
hold free from any Charge of Dower to 
the Lord's Lady, tho” the Admiſſion were 
ſubſequent to her Title of Dower, be- 
cauſe his Eſtate was created” by the Cu- 
ſtom, which is Paramount to the Title 
of Dower. 4 Co. 24. 8 Co. 63. 2 Leon. 
109, 153- 1 Leon.q. 16. Godb. 130. 
Moor 94, 257. 2 Brownl. 208. Dyer 
270. And yet by Cuſtom, the Wife of 
a Copyholder may have her Free Bench, 
Cc. See Caſes Temp. Holt, p. 160, 161. 
And Note, Such Free Bench hinders the 
Diſcent of the Copyhold during the 
Continuance of that Eſtate, Quære. 
Tbid. 165, Cc. & poſt. 54. 


 Extineuſh. Though the Efiate in a Copyhold 


ment by 


Releaſe of 
Right. 


cannot be transferred otherwiſe than by 
Surrender, yet may a Right to a Copy- 
hold be extinguiſh'd by the Releaſe of 
him that hath the Right, to the Perſon 
in Poſſeſſion, and ſo make a De facto 
Tenant, Tenant de Fatto & de Jure, 
the Releaſe transferring no Right but 
only extinguiſhing a better. Co. Litt. 59. 
4 Co. 25. Hutt, 65. Cro. Jac. 36, 101. 

1 Leon. 102. Winch 3. 
Why Copyhoids are not commonly 
adjudg d within the Meaning of general 
2 Sta- 
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Statutes, ſee Carthew 205. 1 Salk. 185. 
Skinner 305, 


PY" WH Sedt. 2. Of Grants of Copybold, 


— ehether good if made by the 

be- Steward, and what Lord may 

Cu make them, &c. 

itle Vs : 

eon. That a Lord may grant a Copyhold Of Grants 
30. out of his Manor is undoubted; but 2 of 
yer whether the Steward of a Manor may, the An 


- of I find it a Queſtion not well ſettled in 
ach, our Books, unleſs it be where a Lord 
i: ſeized of two, or more contiguous Ma- 
the nors, has Time out of Mind kept one 
the Court for both, in which it is beyond 
2 Doubt he may: For tho' there is but 
one Court, yet they are in the Nature 
hold of two. 4 Co. 26 and 27. I. Jo. 342. 
1 by All Perſons who have a lawful Eſtate hs may 
in any Manor, whether by Statute-Sta- J, <2: 
ſe of ple, even Tenant at Will, or otherwiſe 
r ſon how ſoever, may make Grants of Copy- 
2c holds, even in Reverſion, if by the Cu- 
ſtom Grants in Reverſion are good; ſo 
but may a Guardian; and ſuch Grants ſhall 
| bind the Ward, or Heir, though they 
were made by Tenant in Dower, or 
Guardian, even tho they do not take 
Place before the Intereſt of the Grantor 
is determin'd; for the Copyholder is in 


by 
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- King's Auditor 9 
of Copy holds; 


by the Cuſtom's co-operating with the 
Acts of the Grantor, and not by this 
only. Co. Litt. 58. Moor 147 and 236. 
4 Co. 23. March 6. Cro. Eliz. 661. Cro. 
Fac. 55 and 98. Godb. 143. S. C. 
But Diſſeiſors, Tenants at Sufferance, 
and generally all that are in by Wrong, 
can make no Grants that will bind the 
right Owner. Co. Litt. 58. Owen 27. 


2 Leon. 45. 


Grants made by Executors, to whom 
one deviſes a Manor, that his Executors 


ſhall grant Copies for the Payment of his 


Debts; yet the Executor, tho' he hath 
no Eſtate in the Manor, may make 
Grants, Co. Litt. 5 8. 

Baron and Feme, he being ſeized of 
a Manor in her Right; the Feoffee of 
a Manor on Condition, which after- 
wards is broken ; the Steward of one of 
the King's Manors conſtituted by Let- 
ters Patents, if after the Date a Copy- 
hold eſcheat ; (not one retain'd by the 
may all make Grants 
but in the firſt Caſe the 
Grant muſt be in the Name of the Ba- 
ron and Feme. 4 Co. 23, 24, and 30. 
Cro. Fac. 99. 

Note alſo, That Lords of Manors 
may grant Copyholds eſcheated or for- 
ſeited, before any Seizure thereof. 
3 Salk. 
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| 3 Salk. 100. But this the Steward, tho! 
| by Patent, cannot do; come moy ſemble. 

Set. 3. Of Surrenders f Copy- 
, holds. 
- All Alienations of Copyholds muſt Aliens. 
Je be by Surrender into the Hands of the 7 of 1 

Lord; for ſhould it be otherwiſe the — by 
1 Lord would loſe his Fine. Now all Swrener. 
3 Surrenders are either actual, or Surren- 
is ders in Law; actual Surrenders are 
h either in propria perſona, or by At- 
ec torney, and both theſe may be in Court, 

or out of Court; if out, then it muſt 
of be preſented, and be done by Letter of 
of Attor ney. 
r= A Surrender, by the better Opinion of gprender 
of our Books, may be made to the Lord, —_ 
et- or his Steward, though the Steward be he Stew- 
y- only retained by Parol; if retained to ard. 
he be Steward of the Manor, and not only 


of the Court, and this even out of the 

Manor, and without any particular Cu- 

ſtom to warrant iq; and he may examine 

a Feme Covert privately : But a Sur- Surrender 
render into the Hands of the Bailiff and — 


two Cuſtomary Tenants, and the like, :ws C. 


Ors 
or- is not good, if not warranted by a par- 72? 7*- 


ticular Cuſtom. Co. Litt. 39. 9 Co. 76. 
D 3 4 Coe 
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4 Co. 30. Godb. 142. 1 Leon. 227, and 
228. Cro. Fac. 536. Salk. 184. : 

The Surrender may be made to a 
ſpecial Steward, for that Purpoſe ap- 
pointed, or to one commiſſioned by 
the Steward, or by another Perſon au- 
thorized by Virtue of a Letter of Attor- 
ney from the Copyholder; or by two 
ſo authorized; who are in this Caſe to 
purſue all the Forms preſcribed by the 


Cuſtom, in all Things as the Copyhold- 


er himſelf muſt, if he had been preſent, 
and in the Copyholder's Name. 1 Leon. 
63. 4 Leon. 111. 9 Co. 76, Tc. What 
is a good Surrender, ſee 3 Salk. 100. 

A Surrender made out of Court muſt 
be preſented at the next Court, found 
by the Homage, and entred by the 
Steward, on the Rolls; and ſuch Pre- 
ſentment mult exactly purſue the Sur- 
render, or it will be void: As if a Sur- 
render were conditional, and the Pre- 
ſentment of an abſolute one, the Pre- 
ſentment is void; and this Surrender 
ſhall bind, tho' preſented after the 
Copyholder's Death: So likewiſe if a 
Perſon, into whoſe Hands the Surrender 
is made, dies. And thoſe Rules of Law 
are grounded on very good Reaſon, 
though they do not appear in the old 
Books: Far formerly theſe Courts being 
held once in three Weeks, ſuch Que- 

ſtions 
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ſtions could not frequently ariſe, as they 
have done of late; fince by the Ne- 
glect of the Lords, Courts are held 
ſeldom above once a Year, ſometimes 
not fo often, 4 Co. 25. and 29. Co. 
Litt. 59. 
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If the Steward in the Entry of a Sur- Stewards 


render regularly preſented, omit the 


Miſtakes 
may be a- 


Condition, or mil-enter the Date, or by mended. 


2 Parity of Reaſon, ſhould miſtake the 
Day the Money is to be paid on, the 


Rolls ſhall be amended, and the Surren- 
deror ſhall not be eſtopped to give Evi- 
dence of the Truth. 


What Action fhall be deemed à Sur- Srender 


render in Law of a Copyholder, is a 
Point not well ſettled; but it ſeems to 
be a good Rule in general, that what- 
ever Act of the Copyholder's ſhews, 
that it is his Will to hold his Eſtate no 
longer, is a Determination of his In- 
tereſt. V. Jones 42. Sed vide 1 Roll. 
Abr. 502, and 871. Hutt. 65. 3 Bulſt. 


80. 1 Roll. Rep. 256. Cart. 24. Godb. 


11. Raym 402. 

And it ſeems all Eſcheats, Forfeitures 
and the like, are tantamount to Surren- 
ders in Law; and upon all Surrenders, 
Forſeitures, &c. before Admittance, the 
Copyhold Eſtate is in the Lord. Sce 
Caſes Temp. Holt, 160, 165. Quare, 
Whether the Inrention of the Parties 

D 3 ſhall 


in Law. 
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Free Bruch 


wes in the 


W: fe before 
An 
I ance. 
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ſhall be allowed to explain or conſtrue 
the Words of a Surrender. 1 Salk. 391, 
392. But Note; The Intention of the 
Parties is not the Rule to conſtrue a Li- 
mitation upon a Surrender, as it is in a 
Will. 2 Salk. 620. 618. 


Sc. 4. Of Admittances. 


Where the Wife is intitled ro her 
Free Bench by the Cultom of the Ma- 
nor, ſhe ſhall have the Eſtate before any 
Admittance, and may enter and make a 
Leaſe for a Year; becauſe her Eftate is 
only a Branch of her Husband's, and 
there is no Fine due to the Lord. IVoy 
29. S C. 2 Roll. 178. Hob. 181. 

Till Admittance, even after a Surren- 
der preſented and entred, the Eſtate is 
in the Lord; but as foon as the Sur- 
rendree is admitted, the Admittance 
having Relation to the Time of the Sur- 
render, which is therefore to be ever 
carefully recorded on the Rolls, the 
Surrendree ſhall be ſaid to be in from 


that Time: So that ſhould a Surrenderor 


die before Admittance, the Wife fhall 
not claim of the Eſtate, ſo ſurrendred, 
her Free- Bench. Bridgm. 81. Poph. 
127. 3 Lev. 385. S. C. Salk. 185. 


But this being ſo for the Lord's Secu- 


tity, that he may be ſatisfied of his 
Rent, 


% Tay a 


Ch. 3. Landlows and Tenants. 


Rent, Cc. before the new Tenant is 
admitted; yet if the Lord accept Rent 
of the Surrendree before any actual Ad- 
mittance, the Rent being due to the 
Lord only from a Tenant, it ſeems to 
be an Admiſſion in Law, and. the Eſtate 
is immediately in the Tenant, Bridgm. 
49, and 52. Bulſt. 214. Note; Copy- 
holders have Eſtovers for their Copy- 
holds of Common Right without any 
ſpecial Cuſtom for that Purpoſe; and to 
that End have an Intereſt in the Trees 
growing thereon. 3 Salk. 99. See Caſes 
Temp. Holt, p. 162, 163. And there- 
fore the Copyholder may maintain an A- 
Gion of Treſpaſs againſt the Lord if he 
cut down ſuch Trees, and recover ac- 
cording to his Damage. 7bid. 162. And 


ſee there the Meaſure of ſuch Dama- 


ges. 


Surrendree gains by a Surrender before 


” 


Having obſerved what Intereſt the Of the In. | 


tereſt in 
Caſes of 


Admittance, we are in the next Place Diſcent 6. 


to conſider how it is in Caſes of Diſceot 


Heir. Secondly, with Reſpect to them 
that claim under bim. 


fore Ad- 
before Admittance, with Relation to the TI 


As to the Heir, that he may enter #7 re. 


and take the Profits before Admittance, 


ſpect to ti 
Heir Him. N 


is the general Opinion of our Books ; . 


but it ſeems the Lord may ſeiſe quouſque, 
if he do not come in on the firſt Procla- 
D 4 mation 
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. To thoſe 
that claim 


widcy 11m. 
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mation to be admitted; and I conceive 
very geod Reaſons may be given for 
both theſe Opinions, viz. That the 
Lords not reſiding as formerly on their 
Eſtates, to oblige the Copyholder to be 


admitted before he entred, might be 


very inconvenient ; and not to leave a 


Power in the Lord to ſeiſe quouſque, 
would be prey a greater Difficulty 


upon the Lord, by allowing the Te- 
nants poſſibly near three Years Poſſeſſion 
of the Eſtate before the Lord would be 
intitled to his Services, or get his Fine 
paid. See 4 Co. 22, 23. 1 And. 192. 
Cro. Elix. 148. Moor 597. 1 Leon. 100. 
'Noy 172. Lane 20. 

With reſpe& to others who claim un- 
der the Copyholder, it is as if he had 
been admitted; for it would be unrea- 
ſonable that a Third ſhould be preju- 
diced by his Delay of the Admittance. 
Thus the Husbard ſhall be Tenant by 
the Curtely of a Copyhold in a Manor 
where there is ſuch a Cuſtom, though 
the Wife dies before Admittance: So 
likewile if after Entry of the Copyhold- 
er, or of his Guardian, if he be an In- 
fant, though before Admittance the 
Copyholder dies, yet there ſhall be a poſs 
ſeſſio fratris. 4 Co. 22. Moor 125, 271. 
1 Aud. 192. 1 Mod. 102, 120. 


The 


e c c N c 8 4 
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The Admittances made on Surrenders What A. 
by any in Poſſeſſion, though they be 4% peng 
Wrong-doers, or however weak their rs goon 
Title is, are good and binding againſt 
him that bath the Right, for the Act 
was no more than the Law would com- 
pel them to do; and if Surrenders are 
made to one who hath a particular 
Eſtate in a Manor, and this Eſtate de- 
termines before the Admittances are 
made; accordingly the next Lord is 
compellable to do it. Co. Litt. 58. Ow. 

27, 28, 1 Vent. 360. 

For the Lord is but the Inſtrument, ud why, 
and nothing paſſes out of the Lord, but 
to anſwer the Purpoſes of the Surren- 
deror, by whom the Surrenderee after 
Admittance ſhal! be {aid to be in, and 
not by the Lord; for if the Lord adinir 
the Surrenderee to a larger Eſtate than- 
limited by the Surrender, yet no great- 
er paſles to him. 4 Co. 28, 29. 1 Roll, © 
Rep. 237, 317, and 438. 

Where, by the Act of God, it be- pp 25. 
comes impoſſible to admit according to nien 
the Surrender, then the Admiſſion as TR 
near to the Surrender as Poſſible ſhall be are 7s 
good: As if one ſurrender to the Uſe % 
of himſelf for Life, Remainder to B. 

Ce. If the Surrenderor dies, B. ſhall 
be admitted; fo if the Surrender had 
been to J. S. in Fee, and J. S. had 
| D 5 died, 
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ni 
by Attor- 


XF--46 


Amit. 
pances by 


F Law. 


Implication 
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died, the Heir ſhould be admitted. Dy 
251. 2 Sid. 38, 61. | 


Tis a diſcretionary Act in the Lord 


to admit any one by Attorney or not, 
becauſe he oughr to do Fealcy, which 
cannot be done by Attorney. 9 Co. 76. 

That the Lord may admit out of 
Court is agreed, but whether the Stew- 


ard may, is vexata Quaſtio; and the 


Books in this exceedingly vary; per- 


haps this Diſt inction may ſolve it, (viz.) 


that thoſe Books which hold the Ne- 
gative, are to be intended of the Stew- 
ards of the Court, and not of Stew- 
ards of the Manor; for the Steward 
hath the Power of the Lord, and he 
may admit, &c. Sed vide Bridg. 49. 


3 Bulſt. 214 Cro. Fac, 403. Godb. 268. 


1 Roll. Abr. 527. 4 Co. 26, and 27. 
Salk. 184. 

Beſides theſe expreſſed Admittances, 
there are Admittances by Implication of 
Law; as if the Lord knowing of the 
Surrender, accept the Rent due by Rea- 
fon of the Party's holding the Land: 
So if the Surrendree ſurrender his whole 
Intereſt to another before Admittance, 
by the better Opinion of our Books, the 
Admit.ance of the ſecond Surrendree 
ſhall enure as an Admittance of the firſt: 
But if he only ſurrender Part of his 
Eftate, or if no Admittance, but only the 

Sur- 
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8 

7 Surrender, is entered on the Roll; if 
it is not accepted, it is none. 3 Bulſt. 

& 214, 219, 237. Cro. Eliz. 504, 662. 

t. 2 Sid. 61. Style 146. Cro. Jac. 403. 

h Godb. 268. Abr. 49, 52. Liv. 144- 

6. Bridg. 81. Poph. 127. | 

of If a Copyholder ſurrenders to one for 

* Life, Remainder to another, and the 

je Surrenderee is admitted, this is an Ad- 

— miſſion of him in Remainder. 4 Co. 22. 

9 Where there is a Cuſtom to grant to 

* three ſucceſſively as they are named, it 

7— is ſaid the Tenant in Poſſeſſion may de- 

= feat the Remainders. Caſes Temp. Holt, 

d p. 164. 1 Mod. 627. Sed Quære? 

1C | 

E | See. 5. Of Fines. 

7. But one Fine is due on the Admiſ- When one 
fon of one for Life, Remainder to ano- — 0 

s, ther; nor is there any Fine due before 

of Admittance, nor is any Fine due for an 

e Admiſſion to a Reverſion, becauſe it e- 

a- ver continued in the Surrendree. 4 Co. 

: 22. 9 Co. 107. 3 Lev. 308. 

'e A Fine may be due on every Change Fines, when 

e, of the Tenant, by Act of God or Act % f 

je of the Party; or on Change of the Lord, Chae of 

Cc by Act of God, but not by Act of the e f artiu. 

P Party ; for thereby the Tenant might be 

is without Reaſon and Meaſure oppreſſed. 

18 Co. 


1 
w# 
| 


Fines cer- 
tain muſt 
be tendered. 


Tucertain 
Fines. 
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Co. Litt. 59. 4 Co. 28. Cro. Eliz. 779. 
Moor 622. 

In ſome Manors the Fines are certain, 
in others uncertain ; if the Fines are 
certain, the Heir aught to tender it 
when he prays to be admitted. Co. Litt. 
59. 

If there be ſeveral Copyholds, the 
Fines ought to be aſſeſſed ſeverally, be- 
cauſe the Tenant may be willing to for- 


feit one by refuſing to pay the Fine for 


that, but not the reſt. 4 Co. 28. 
Where the Fines are uncertain, the 
Lord muſt aſſeſs a reaſonable Fine; what 
is a reaſonable Fine, and what not, is ta 
be determined by the Judge. But Ex- 
perience ſhews us, that a Fine not ex- 
ceeding two Year's Value is a reaſonable 
one; if the Fine be an unreaſorable one, 
the Copy holder is not obliged to pay it; 
if reaſonable, yet as the Sum was un- 
certain, he ſhall have a convenient Time 
to pay it in, and the Lord may appoint 


the Day. Litt. Rep. 252. Godb. 265. 


2 Buiſt. 32. 13 Co. 2. 1 Roll. Rep. 75. 
Cro. Car. 196. Cro. Fac. 671. 3 Lev. 
255. 3 Mod. 132. Hob. 135 4 Co. 27. 


1 Roll. Abr. 523, 578. Cro. Elix. 779. 
Moor 622. 


Sect, 6. 
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. 


9. | | 
. Sect. 6. Of Forfeitures. 
3 
ao Forfeitures may be committed many reiner 
it ways, for there are many Things the #videa. 
t. Copyholder is obliged to do, and many 
he muſt refrain from; Forfeitures by 2 Omiſſew 
E Omiſſion may be Refuſal to preſent, if J % Bu. 
e- ſworn on the Homage, or to pay Rent, | 
r- if demanded by the Lord on the Land, 
or at the Day it is due; for if he ſay he 
has it not ready, it is none; but whe- 
TC ther if the Copyholder be not on the 
at Land, and no Body there to pay it, 
ta which is a Refuſal in Law, is a lor- 
x- feiture or not, I find doubted in the 
x- Books. Non performance of Service, 
le as abſolutely refuſing to do Suit at 
e, Court after a pa- ticular perſonal Sum- 
it; mons; but whether on a general Sum- 
n- mons in the Church, Quære? So it is , 
ne alſo to refuſe to pay a reaſonable Fine, 
nt if the Lord appoint a certain Time and 
. Wy Place for the Payment thereof; other- 
5. wiſe if unreaſonable, or no Time and 
v. Place appointed. So alſo if the Heir 
7. come not in to be admitted on the third See Caſes 
9. proclamation, if the Lands in the Pro- <P: 


; Huir,p.15% 
clamarion are particularly named. All 72 


which, except the laſt, Cauſe of For- 

fei ure, is apparent from the very Words 

6, of the Admiſſion, Cui quidem Dominas 
| hujus 


* 


Waſte is a 
Forfeiture. 


hujus Manerii per ſeneſchallum ſuum 
prad conceſſit ſeifinam per Virgam 
tenend de Dom ad voluntatem Dom 
fecundum conſuetudinem hujus Manerii 
faciendo & reddendo inde redditus ſer- 
vitia & conſuetudines inde prius de- 
bita & de jure conſuet : For here red- 
dendo & faciendo anſwer exactly to the 


Words yielding and paying, in our 
Leaſes; and as the Copyholder is admit- 


ted under a Condition that he yield and 
pay as aforeſaid, nothing can be more 
obviouſly juſt, than that if he fails of 
performing the Condition of the Grant, 
that he ſhould forfeit it. See Co. Litt. 
in the Chapter of Copyhold, and Coke's 
Compleat Copyholder. Dyer 211. Moor 
350, 622. 3 Leon. 10g. Keil. 1. Lit. 
264, 268. Hutt, 102. Vinch 8, 62. 
Style 387. 3 Leon. 108. Godb. 47, 
142. Palm. 413, 417. Lut. 227. 2 Ven. 
38. 4 Leon. 241. 1 Lev. 26, 63. V. 
Jones 249. Hob. 135, 183. Cro. Eliz. 


353» 505. Noy 58, 135. Latch 14, 
122. 4 Co. 22. 1 Leon. 104. 1 Rod. 
Rep. 256, 429. 3 Bulſt. 80. 1 Bulſt. 


268. Seyle 241. 
Co. Litt. 60. 

Whether the erecting a new Houſe on 

a Copyhold be a Forfeiture, the Books 

vary; but all agree, that the pulling it 

down after it is erected, is. To make a 

Leaſe, 


Noy 58. 
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Leaſe, even by Parol, for a longer Time 
than the general Cuſtom or the parti- | 
cular Cuſtom of the Manor will war- : 
rant, is ſaid to be a Forfeiture in our 

old Books; but the Leaſe being now by 
the Statute of Frauds void, it cannot 

be a Forfeiture unleſs it be by Deed; 

but if the Lord licenſed the Copyholder 

to make a Leaſe, and the Tenant with- 

out Licence let ro another, or affign 

the Leaſe, it is none. Voluntary Waſte, 

and, I conceive, permiſſive Waſte alſo, 

is without any ſpecial Cuſtom a For- 

feiture; and what is Waſte, and what 

not, ſee poſtea. 1 Lev. 63. Hutt. 163. 

Litt. Rep. 266. 4 Leon. 241. 1 Bulſt, 

50. Moor 184, 392. Keil 122, Cro. 

Elix. 408. Of Waſte by Copyholder, 

fee 4 Co. 27. Noy 51. 1 Sid. 152. 

Winch 8. Co. Litt. 63. See 197. 

The Refuſal to pay an unreaſonable Refuſal rw 
Fine has been adjudg'd a Forfeiture, but % #6; 
by the univerſal Opinion of our later Forfeirure. 
Authorities, it is no Forfeiture; but the 
Refuſal te pay a reaſonable Fine at a 
Day appointed is. Otherwiſe if the Lord 
ask the Copyholder for bis Fine with- 
out Notice, for it may be he hath not 
* Money at that Inſtant; ſo if it be du- 
6 bious whether any Fine is due, or whe- 
7 ther the Fine be certain or uncertain: 
2 
2 


So if formerly it had been doubtful, 
whe- 


$84 The LAV concerning Ch. z. 
whether the Fine were reaſonable or 
not; but-it ſcems this is otherwiſe now, 
for it is now certain, that a Fine that 
does nor exceed two Years of the im- 
proved Value of the Land, is a reaſon- 
able Fine. 13 Co. 1. Hob. 183. 4 Co. 
27. Co. Litt. 60. Raym. 42. 2 Mod: 
229. 3 Lev. 308. Cro. Eliz. 351. Siyls 
241, 387. Latch 14. 122. Cro. Jac, 
617. 
Waſte fi- All Forfeitures for Waſte being 
—_— grounded on the Damage that ariſes to 
held by one the Copyhold, it is evident that Waſte 
Copy ny. that effects the whole, as the Cutting 
down a Tree in one Field, Parcel of the 
Copyhold, does, unleſs they are to be 
employed in Repairs, &c. is a Forſei- 
ture of the whole; but if two or more 
ſeveral and diſtinct Copyholds are held 
by one Copy, they being ſeveral Eſtates, 
Waſte in one ſhall not be a Forfeiture of 
the reſt. 4 Co. 27, 28. 3 Leon. 10g. 
Cro. Eliz. 353. 
Where the I find it ſaid crudely and undeter- 
| —_— minedly in ſome Books, that. the For- 
the pr. ſent feiture of him in Poſſeſſion ſhall not bind 
kf the Remainder Man, which however 
ture Intercft ſeems ſtrange; the adjudged Caſes ſeem 
Y Tard. tg reſtrain this to a Forfeiture commit- 
ted by Waſte; and why ſuch ſhould not 
bind the Remainder-Man, this very 
good Realon may be given, (viz.) — 
caule 


as. 
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cauſe they being as much to the Diſheri- 
ſon of the Remainder Man as the Lord, 
it is evident he does not conſent ; and 
it is for the ſame Reaſon, that Acts com- 
mitted by the Baron, which are Torts 
to the Feme, if they are ſuch as work 
a Forfeiture, bind not her; otherwiſe 
it ſeems they bind her. 9 Co. 107. 
Moor 49. Dal. 49. Cro. Eliz. 599, 
880. Noy 42. 2 Roll. 372, 344. 3 Palm. 
384. 4 Co. 27. Hob. 177. Cro. Car. 7. 
Godb. 344. 


All Forfeitures of Copy holds are to l Fer- 
to the Lord. 


the Lord of the Manor, for the Land is 
held of him ; and moſt Forfeitures are 
cauſed by Acts contrary to the Tenure, 
and to his Detriment, for the Compen- 
fation whereof the Law gives him the 
Eſtate; fo that it is Evident from the 
Reaſon of Forfeitures, that the Lord of 
the Manor, tho' but Dominus pro tem- 
pore, may take Advantage of a Forfei- 
ture: So likewiſe ſhall the Lord of the 
Manor, not the Remainder-Man, for the 
ſame Reaſon take Advantage of the 


Forfeiture of Tenant for Life. But whe- #>ether 


ther the Heir of the Lord may enter for 


a Forfeiture committed in his Anceſtor's Advantage 
of a Forfet= 


Time, is a Point that is not fo well ſet- 


tled in our Books: But it ſeems here we Anceftor's 
ſhould diſtinguiſh whether the Act ne. 


which works the Forfeiture be a 2 
| onal 
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ſonal Offence againſt the deceaſed Lord» 
or whether it be an Act that was detrr 
mental to the Eſtate: In the firſt Caſe 
there ſeems to be very little Reaſon why 
the Heir ſhould have the Eſtate for an 
Injury that only affected his Anceſtor: 
In the fecond Caſe, as the Heir receives 
the Eſtate impair'd by the Act of the 
Copyholder, it ſeems highly reaſonable 
that he ſhould alſo have the Benefit of 
the Forfeiture, there being no Laches 
or Neglect in him, and a Tort commit- 
ted by the Copyholder. 1 Brownl. 132. 
Cro. Eliz. 499. Moor 393. Owen 63. 
Latch 226. Palm. 416. 1 Bulſt. 190. 
1 Mod. 222. Cro. Fac. 301. And yet 
on a Forfeiture by the Tenant for Life, 
the Lord ſhall enjoy the Copyhold du- 
ring that Life, and not the Remainder- 
Man. See Caſes Temp. Holt, p. 161. 
And Note; The Lord may grant a 
forfeited Copyhold before Seizure. id. 
Note alſo ; A general Power to make 


Leaſes, Cc. ſhall not be extended to 
Copyholds, for that were to deſtroy 
the Manor. Vide ibid. 414, 415. 5 Mod. 
2345. 


CHAP. 
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Of Leaſes. 


Very Leaſe, being a Contract, in it, 
as in all others, 1/4, The Forms; 
preſcribed by Law, with apt Words, this 
mult be uſed. 2d), By Perſons able to 
contract. And 3dly, Concerning a pro- 
per Subject: Which three Things will be 
explained in this and the two next Chap- 
ters; and then we ſhall proceed to ſhew 
the Effects and Operations thereof, 
viz. Firlt, In 1 the Obliga- 
tions of the Leſſor. Secondly, Thoſe 
of the Leſſee. And laſtly, The Reme- 
dy the Law gives for the Violation of 
their Rights. 


The Word Leaſe is derived from the Leaſa, unde. 


French Word leſſer, to leave, becauſe 
the Occupation of the Land is left by 
the Owner, whom in the Law-Term 
we call Leſſor, in common Parlance 
Landlord to the other, who is therefore 
called Leſſee, or Tenant ; and what is 
paid or given to the Owner in Lieu and 


Compenſation for the Uſe of the Land, Rent, quid. 


is called a Rent. 
Contracts being introduced and inſti- 
tuted for the Supplying the Neceſſities 
and 


A Diſtribu- ; 


tion of the 


a 3 
. - 2 * 
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and Conveniencies of humane Life, it 
follows, that the Parties to every Con- 
tract may add ſuch Agreement as they 
pleaſe, to increaſe, leſſen, enforce, or 
otherwiſe vary the Obligations that 
would ariſe by Operation of Law. 

It ſeems from what has been premiſed, 
that we may define a Leaſe to be a Con- 
tract for the temporary Uſe of a real 

Thing under a certain Rent; and ſuch 
other Agreements as the Parties to the 

Leaſe mutually conſent to. 


K. 


Leaſes l The firſt Diviſion of Leaſes is, into 
Writing. n Parol Leaſes, ard Leiſcs in Writing. 
What may Originally all Leaſes might be made 


not now. by Parol; at this Tine many Perſons 
cannot, of whom we ſhall more commo- 
diouſly diſcourſe in rhe next Chapter, 
when we come to treat of the Parties 
to Leaſes; the only Law that by the 
Rules of Method is to be here ſet down, 
is the Stature of Frauds : 
whereof as is to our preſent Purpoſe, 

runs in the following Words: 
By the 10. All Leaſes, Eſtates, Intereſts of 
Scature of Freeho'd, or Terms of Years, or any un- 
Kc. certain Intereſt, of, in, or out of any 
Meſſuages, Manors, Lands, Tenements 
or Hereditaments, made or created by 
Livery and Seilin only, or by Parol, and 
not put in Writing, and ſigned by the 
Parties ſo making or creating the ſame, 
| or 


So much 
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or their Agents, thereunto lawſully au- 
thorized by Writing, ſhall have the Force 
and Effect of Leales, or Eſtates at Will 
only; and ſhall not, either in Law, or 
Equity be deemed, or taken to have 
any other or greater Force or Effect; 
any Conſideration for making any ſuch 
Parol Leaſes, or Eſtates, or any former 
Law or Uſage to the. contrary notwith- ' 
ſtanding. 

11. Except nevertheleſs, all Leaſes 
not exceeding the Term of three Years 
from the making thereof ; whereupon 
the Rent reſerved to the Landlord, du- 
ring ſuch Term, ſhall amount unto two 
third Parts at the leaſt, of the full im- 
proved Value of the Thing demiſed. 

And moreover, That no Leaſes, E- 
ſtates, or Intereſts, either of Freehold, 
or Term of Years, or any uncertain In- 
tereſt, not being Copyhold, or Cuſto- 
mary Intereſt, of, in, to, or out of any 
Meſſuages, Manors, Lands, Tenements, 
or Hereditaments, ſhall be aſſigned, 
granted, or ſurrendred, unleſs it be by 
Deed, or Note in Writing, ſigned by 
the Party ſo aſſigning, granting, or ſur- 
rendring the ſame, or their Agents 
thereunto lawfully authorized by Wri- 
ting, or by Act and Operation of Law. 2 
What Executory Parol Leaſes are not 

| | void 


2 


void by the ſaid Statute, and why, ſeg 
1 Salk. 413. 1 Mod. 4. 1 Lutw. 213, 
21 | | | 
X Deed of Leaſe, or Leaſe by Inden- 
ture, or Writing (oppoſed to, or diſtin. 
guiſhed from a Leaſe-Parol, or Leaſe by 
Word of Mouth without Writing) is 
properly where one doth by Deed de- 
miſe, or let Lands, Meſſuages, &c. to 
another for a leſſer Time than he that 
How it dif- doth let it, hath in it. For when a Leſ. 
— ſee doth grant over all his Eſtate or Time 
unto another, this is more Properly cal - 
led an Aſſignment than a Leaſe. And 
the moſt apt Words for making of this 
Deed, are Demiſe, Grant and Let. 
This Leaſe may be made either for 
Life (that is) either for the Life of the 
Gentinu- Leſſee, or another, or both, or for 
ancerherevf. Years; and it may be made for a cer- 
tain Number of Years, as Ten, a Hun- 
dred, a Thouſand, or Ten thouſand 
Years; or for Months, Weeks, or Days, 
as the Leſſor and the Leſſee do agree. 
And ſome of theſe Leaſes for Years do 
Commence- begin in preſent, and ſome at a Day to 
— come: This at a Day to come is called 
Intereſſe Intereſſe termini, that is, an Intereſt of 2 
termini, Term; or it may be made at Will, that 
is, at the Will and Pleaſure of the Leſſor 
and Leſſee together; for the further 
Opening hereof, we are to conlider, 
ET W hat 


. 
quid. 
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king a Leaſe good. 


-- 


— 


. . ; ; 
What Things are required to the ma- Tan. 
e,. 
1. A Leaſe for Years may be made at When ts 


2 Day to come, by Perſons not diſabled ,. 


by Act of Parliament, of whom ſee the 
next Chapter: As at Michaelmas next, 


or Three, or Ten Years after; or after 


the Death of the Leſſor; or of H. And 
this is as good as if it were to begin pre- 
ſently. But a Leafe for Life of any Thing 
whatſoever, whether it lie in Livery, 
or in Grant, if it be in Being before, 
it cannot begin at a Day to come; and 
therefore if a Leaſe be made, td have 
and to hold from Michaelmas next, or 
from the Day of the making of it (where- 
in the Day is excluded), or after the 
Death of the Leſſor, or after the Death 
of H. to the Leſſee for Life, this Leaſe 
is not good: But where this Leaſe is of 
Land, it is holpen ſometimes by the Li- 
very of Seiſin. 

2. If a Man have a Leaſe for a Hun- Did for 
dred Years, and he by Deed grant to — 
another all the Reſidue of his Term of 
Years, that ſhall be to come at the Time 
of his Death, this is void for Incertainty. 

But if one hath ſuch a Term of Land, 
and grant the Land to another, To hold 
to him after the Death of the Grantor 
for Fifty Years, or for Two hundred See Caſes - 


Tears, theſe are good: And in the Ea pars 


Certainty. 


Caſe the Leſſee ſhall have Fifty Years, if 


— 
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there be ſo many to come of the Hun- 
dred Years, at the Death of the Leſſor, 
and in the laſt Caſe the Leſſee will have 


the Land for the whole Hundred Years, i =, 
or as many of them as are to come at = 


the Death of the Leſſor. Con 
Whether a Leaſe for Life, not ſaying b 


whole Life, can be made good by an wt 
Averment that . B. was the Life Caf; 
intended, ſee Skinner 569. | a 

If a Leaſe be made to one for Years, Con 
ar to one for Years determinable upon * 


Lives, and after a Leaſe is made to an- a 
ather of the ſame Thing, To hold from 8 


the End of the former Leaſe, this is cer- = 
tain enough, and a good Leaſe, So if a e 
Leaſe be made of Land to one for Life, 5 
or Years, and after the ſame is granted Cav; 
to another after the End of the former mp 
Eſtate, by Surrender, Forfeiture, or o- As 
therwiſe, this is good. So if a Leaſe Gi 
be made to one for Life, and after the b 
Reverſion thereof is granted to ano- wt 
ther for Life, when by Death, or other- eo 
wiſe it ſhal] happen to be void, this is H 
ood. f 
6 3. All Leaſes for Years, whether they * 
begin in preſent, or in future, muſt be ry 
certain, (that is) they muſt have a cer- 2 
tain Beginning, and a certain Ending, kk 
and ſo the Continuance of the Term ” 


5 mult An 
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muſt be certain, otherwiſe they will 
not be good. And yet if the Years be 
certain when the Leaſe is to take Effect 
in Intereſt or Poſſeſſion, it is ſufficient ; 
for until that Time it may depend upon 
an Incertainty, that is, upon a poſlible 
Contingency precedent, before it begin 
in Poſſeſſion, or Intereſt; or upon a Con- 
dition or Limitation ſubſequent. But in 
Caſe where it is to be reduced to a Cer- 
tainty upon a contingent Precedent, the 
Contingent muſt happen in the Lives 
of the Parties. And albeit there ap- 
pear no Certainty of Years in the Leaſe, 
yet if by Reference to a Certaivty it 
may be made certain, it is ſufficient. 
Of a Demiſe, or Leaſe for a Year, 
and fo from Year to Year, &c. not 
ſaying how many, or how long, ſee 
Caſes Temp. Holt 414, 415. 
4. If a Parſon make a Leaſe of his 
Glebe for ſo many Years as he ſhall be 
Parſon; or make a Leaſe of Land until 


he be e to a Benefice; or make 


1 Leaſe during the Coverture between 
H. and M. his Wife, or the like, it is 


void for Incertainty. But a Leaſe for 


ſo many Years as H. hath in the Manor 


of Dale, or for ſv many Years as H. 
ſhall name, or the like; theſe and fuch 


like Leaſcs are certain enough, and good. 


And in the firſt Caſe, if Livery of * 
L Y 
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be made upon it, perhaps by this it may 


be made good. 
5- All the Things required to the. 


Well-making of Deeds in general, as 

Writing, Sealing, &c. Parties, &c. are 
required to the Well - making of this 
Leaſe, be it by Indenture, or a Parol- 


Deed. 


6. A Leaſe may be good of a Thing, 


notwithſtanding there be another Lea 


in Being of the ſame Land at the ſame 
Time, excep: in the Caſes mentioned 
in the next Chapter. 

And therefore if a Leaſe be made for 
Life, or Years to A. and after the Leſ- 
for doth make a Leaſe for Years to B. 
this concurrent Leaſe regularly is good, 
at the leaſt for ſo many Years of the ſe- 
cond Leaſe as ſhall be to come after the 
firſt Leaſe is determined. 

There may be inſerted into Leaſes 
ſuch Covenants as are agreed upon, but 
the Leaſe is good without any Covenant 
at all. See Co. Litt. in the Chapters of 
Tenant for Life, and for Tears, and of 
Rents. See Raym. 222. S. C. 2 Lev. 28%. 
S. C. 1 Vent. 242. Latch 99. 2 Leon. 51. 


S. C. 3 Leon. 17. 2 Lev. 88. S. C * 


224. Moor 666. 
The Leaſe being that which gives 
the Leſſor and Leflee their ſeveral 


* for the better Underſtanding 


what 


ing, 

there 
enjoy 
cupal 
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what will be ſaid concerning them in 
the Sequel of this Treatiſe, and for the 


guiding of ſuch who have not any 
Precedent of Leaſes, it was — 
ceſſary here to add the Form of one, 


with ſuch Covenants as it may be uſe- 


ful to add in Leaſes, that the Reader 
having corrected Forms of all, may, as 


his Occaſion requires, ſelect ſuch as are 
adapted to his Purpoſe. 


The Form of an Indenture of Leaſe. 


This Indenture made, Cc. be- 
tween A. B. of, &c. and C. D. of, &c. 
Witneſſeth, That the ſaid A. B. hath 
demiſed, granted, and to Farm letten, 
and by theſe Preſents doth demiſe, 
grant, and to Farm let and ſet unto the 


faid C. D. his Executors, Adminiſtra- 


tors and Aſſigns, Al that Meſſuage, or 
Tenement, with the Appurtenances in 
E. in the County of S. wherein ove 
E.G. doth now live, and all the Gar- 
dens, Orchards, Lands, Meadows, Pa- 
ſtures, Woods, Underwoods, Tenements 
and Hereditaments, to the ſaid laſt men- 
tioned Meſſuage, or Tenement belong- 
ing, or in any wiſe appertaining, or 
therewithal uſually held, occupied and 
enjoyed ; all which are now in the Oc- 
cupation of F. G. as Under-Tenant of 

22 the 


ox 
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the ſaid 4. B. And alſo all that Meſ- 

or Tenement, with the Appur- 
tenants lying and being in E. in the 
ſaid County of S. now, or late in the 
Tenure or Occupation of the ſaid F. G. 
his Aſſign or Aſſigns, or Under-Tenant ; 
and all thoſe his Four Yard- lands, and 
Three Quarters of a Yard-land, and 
Ground by Eſtimation to the ſame Meſ- 


ſuage or Tenement belonging or ap- 


rtaining, containing by Eſtimation 
One hundred and Forty Acres of arable 
Land, Meadow and Paſture, be it more 
or leſs. n 


Form of an Exception of Weods, &c. 
That the Leſſor jhall have Liberty 10 
carry the Woods away. 


Ercepting and always reſerved out 
of this Demile, all Woods, Uader- 
woods, and Trees, Groves and Cop- 
pices, of and in the fore demiſed Pre- 
miſſes, or thereunto belonging or ap- 
pertaining; or which are now growing, 
or hercaſter ſhall be growing, and be- 
ing, in and upon the fame Premiſſes, 
and the Soil and Ground thereof; to- 
gether with free Ingreſs, Egreſs and Re- 


greſs, Way and Patlage to and for the 


ſaid A. B. his Heirs aud Aſſigus, with 
Horſes, Carts, Wains and Ploughs, and 


other 
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| other their Draught and Carriages, to, 


from. in and out of the ſame ; and for 
cutting, felling. ſelling, and carrying the 
ſame away at ſcaſonable Times. 


Halendum, or To have aud to hold. 


To have and to hold the id 
Lands, Meſluages, and all and every o- 
ther the Premiſſes, cxcept as before ex- 
cepted, to the ſaid C. D. his Executors, 
Adminiſtrators and Aſſigns, from the 
25th Day of March in the Year of our 
Lord 1719. unto the full End and Ex- 
piration of Twenty-one Years, from 
thence next following, fully to be com- 


pleat and ended. 


Reſervation of Rent, &c. 
Pielding and paying therefore 


yearly, and every Year during the E- 
ſtate hereby granted and made to the 
ſaid A. B. (if he have the Fee ſimple) 
and his Heirs and Aſſigns, (or if he 
have but a Leaſe for Years) in him, his 
Executors, Adminiſtrators and Aſſigus, 
the yearly Rent of T wenty Pounds of 
lawful Money of Great Britain, at and 
vpon the four moſt uſual Days of Pay- 
ment in the Year, that is to ſay, on the 
Annunciation of the Blefſed Virgin 

A E 43 Al. s, 
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Mary, the Nativity of St. John the 
Baptiſt, the Feaſt of St. Michael the 
Archangel, and the Nativity of our 
Lord Chriſt, by even and equal Portions ; 
the firſt Payment to be made on the 
Feaſt Day, of | next enſuing 
the Date of theſe Preſents, 


Next follow the Leſſee's and Leffor's 
Covenants, which it is beſt to place 
all together, introducing the fame in 
theſe Forms. | 


And the faid A. B. doth for him- 
ſelf, his Heirs, Executors and Admi- 
niſtrators, covenant and grant to and 
with the ſaid C. D. his Executors, Ad- 
miniſtrators and Aſſigns, by theſe Pre- 
ſents, in Manner and Form following ; 
that is to ſay, Cc. 


And before the Covenant: on the Part of 
the Leſſee, thus : 


and the ſaid C. D. doth for himſelf, 
his Executors, Adminiftrators and A 
ſigns, covenant and grant to and with 
the ſaid A. B. his Heirs, Executors, Ad- 
miniſtrators and Aſſigus, by theſe Pre- 
ſents, in Manner and Form following ; 


that is to ſay, &c. 
That 
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That the Leſſee ſhall pay bis Rent, &c. 


That the ſaid C. D. his, cc. for ſo 
tong Time of the faid Term of, &c. as 
he and they ſhall or may lawfully: and 
peaceably have, hold and enjoy the Pre- 
miſſes, and every Part thereof, ſhall and 
* will well and duly pay or cauſe, &c. to 
_ the ſaid A. B. his, &c. the ſaid Rent 
* of, & c. hereby reſerved according to 
the true Meaning hereof. 


n- That the Leſſe ſhall repair, &c. 

ai- 

nd That the ſaid C. D. his, &c. or 
d- ſome or one of them, ſhall and will at 
e- all Times during the ſaid Term, at his, 
93 their, or ſome or one of their own pro- 


= Coſts and Charges, maintain, ſu- 
| ſtain, repair, uphold and amend all the 
of Buildings and Houſing of, in and upon 
the demiſed Premiſſes, with, in and by 
all, and all manner of needful Repara- 


If, tions, as well within as withour, from 
* Time to Time, when and as often as 
eh need ſhall require; and keep and main- 
d- tain the ſame in good tenantable and 
e- ſubſtantial Manner, and at the End of 
8; the ſaid Term, the ſame Meſſuage, 


Houſes and Buildings fo repaired, with 
all Glaſs Windows, Doors, Locks, Keys, 


E 4 as 
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as it is thereof and therewith now ful- 
ly furniſhed and garniſhed, - and all the 
reſt ſpecifically fo repaired and kept, 
leave and yield up to the (aid 4. B. his, 
Sc. P20vided always, and it is 


nevertheleſs agreed, That if the ſaid 


Meſluage, or any other of the Houſes 


or Buildings of, in or upon the ſa d 


demiſed Premiſſes, or any Part thereof, 
ſball be at any Time during the ſaid 


Term waſted, conſumed, or otherwiſe 


extraordinarily impaired, ſubverted or 
hurt by foreign Enemies, Wind, Water, 
or Fire, cauſed and produced by the Act 
of God alone, or by the Act of any 
Stranger, without the Act or Neglect of 
the ſaid C. D. his or their, & c. ſome or 
one of their Wife or Wives, Chid or 


Children, Servant or - Servants, Friend 
or Friends for the Time being, living, 


being or abiding in the Houſe with 
him or them; that to ſuch Reparations 
and Decays this Covenant ſhall not ex- 
tend; and that fur or with ſuch: Re- 
parations the ſaid C. D. his, Cc. ſhall 
not be charged or chargeable herewith 
or hereby, but that as to all ſuch, he 
and they be clearly acquitted, freed and 
diſcharged, this Covenant notwithſtand- 


ing. 


The 


-. 
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That the Leſſee ſhall not 141. away the 
Wainſcot or Windour. 


That the ſaid C D. his, &c. Hall 
not at the End of the ſaid Term of 
Years, carry away any of the Wainſcot, 
Settles and Cupboards, ſtanding and 
being in the, Cc. or the Keys and 
Locks being upon the Doors and Cup- 
boards of Wainſcot aforeſaid, of and 
within the (aid Tenement, but do per- 
mit and ſuffer them there to remain at 
his Departure, in as good Caſe as now 
they are, reaſonable Wear * ex- 
cepied. 


That the Leſſor may enter and view the 
* Reparations. 


That ir ſha'! be lawful to and for 
the laid 4. B. &c. or their Workmen, 
or any other Perſon or Perſons, by their, 
Appointment, at all I imes, during the 
ſid Term, (or at leaſt once in every, 
Year) in a fie Time and Manner, to en- 
ter into and view the ſaid Premiſſes, © 


r, 
any Part thereof, and ſce what Lack * 


e. ſhall de found, and what 
Reparation ſhall! be needful to be made 
and done therein, or in any Part there- 
of. And thereupon the ſaid C. D. doth 

E 5 ſor 
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for him, his Executors, &c. covenant 
with the ſaid 4. B. his Heirs, Sc. that 
the ſaid C. D. his, &c. at his and their 
Charges, ſhall and will during the faid 
Term, within a Quarter of a Year next 
after Warning given to him and them 
thereof, well and ſufficiently from Time 
to Time repair and amend all ſuch De- 
faults and Lack of Reparations, as there 
ſhall happen to be found in the ſaid 
Premiſſes. 


That the Leſſor ſhall not ſell Iut to the 
Leſſee. 


That he the faid 4. B. or his Heirs 
at any Time hereafter, ſhall not ſell 
away, mortgage, or depart with any 
Part of the ſaid Meſſuage and Lands, to 
any Perſon or Perſons whatſoever, other 
than only to the ſaid C. D. and his 
Heirs, if the faid C. D. and his Heirs, 
will give ſo much for the fame as any 
other boua fide will give (or will give 
ſuch Price or Prices for the ſame as ſhall 
be ſet down, made and appointed 
by T. V. A. G. R. R. or ſo many of 


them as ſhall happen to be living at the 


Time of ſuch Alienation to be made) 


without the ſpecial Licence of the ſaid 


C. D. firſt had and obtained. 


22 | That 


* 
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That the Leſſee may deduf# Rent hen 
Eviction. 


Chat if the faid C D. hu, Se. fall 
happen at any Time during the faid 
Term, to be evicted or diſpoſſeſſed of 
the ſaid Premiſſes, or any Part thereof, 


without Covin on his or their Part; 


that then the ſaid Rent of Twenty 
pounds ſhall be apportioned and dimi- 
niſhed accordingly, and after ſuch Rate 


or Proportion as the Quantity and Value 


of the Lands ſo evicted or taken away 
from the ſaid C. D. his, Cc. ſhall a- 
mount and ariſe unto; and that it fhall 
be tawful to and for the ſaid C. D. his, 
Cc. to deſalk and detain fo much of his 
Rent at every of the ſaid Payments; 
this Indenture, or any Thing berein 
contained to the contrary mne. 


ing. 


That the is Leifes Batt babe Common in the 
Grotut# of” the Leffor. 1 
4 


That the id E. D. bis Executors, 


Cc. ſhall and may from Time to Time, 


during the ſaid Term, have and enjoy 
to him and them, in and upon all the 
Downs, Commons, Waſtes, Heaths, and 
Sheep Paſtures belonging to the * | 

0 
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of D. ſufficient Gate- running, Paſture, 
Courſe, Foldage and Feeding, of and 
ſor One hundred Sheep, without any 
Let or Interruption of the ſaid A. B. his 
c. Farmers and Occvpiers of the faid 
Manor, or of or by any other Pei ſon or 
Perſons, his or their Mears or Pro- 
curement, with free Liberty of Ingreſs, 
Egreſs and Regreſs, into and out of the 


fame Grounds, with all the ſaid Sheep, 


at all and every Time and Times con- 
venient. 


That the Leſſee pal preferye the 2 
daries. 


And that all the arable Land hereby 


before demiſed, and every Part thereof, 
ſhall be uſed and occupied during all the 
faid demiſed Term, ſo diſtin&'y and 
orderly, that the ſame and every Part 
chereof, ſhall and may ſufficiently be 
known to be the Lands of the ſaid 
A. B. and not be confuſedly ploughed 
or mingled with other Lands, to rae 
Prejudice or Diſinheriting of the 2 
A. B. and his Heirs. | 


bat 
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That the 


Leſſee ſhall not ſuffer Ways to 


be uſurped. 


And that he the ſaid C. D. his, Cc. 
ſhall not williogly ſuffer any Common 
or uſual Ways or Paſſages for Carriages, 
Draughts or Plaughs, or Horſe-ways, or 
Foot- ways, or Paths to be made, in- 
creaſed or incroached, in or upon the 
demiſed Premiſſes, or any Part thereof, 
by any Perſon or Perfons' not having 
Right or Intereſt thercunto. 


That the Leſſor may enter and fallow the 
Land the laſt Ear of the Term. 


And that it ſhall and may be lawful. 


to and for the ſaid A. B. bis, &c. and 
every or any of them, at all and every 
Time and Times convenient within the 
laſt Year of the ſaid Term, to entet in- 
to and have ſo much of the ſaid de- 
miſed Premiſſes as in the ſame Lear ſball 
be meet to be fallowed, and to ear, 
plough and fallow the ſame, or any 
Part thereof, according to the Uſage of 
the Country there in that Behalf, with- 
out any Let or Diſlurbance of the ſaid 
C. D. his, Cc. or of any other Perſon 
or Perfons, by his or their, or any of 


their Means, Aſſent or Procurements. 


W 
v 
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| That the Leſſee ſhall lay the Soil upois 
\ B the Land, and the Fodder ſhall be — 
ſpent there. GETS 2 
| That all the Muck or Dung that ow 
ſhall be made by Horſes, Cattle or cure 
Neat, kept in and upon the ſaid de- ring 
miſed Premifles, ſhall be beſtowed yearly mit 
in and upon the arable Lands of the agr 
ſaid demifed Premiſſes, where er any 
ſhall be, and not elſewhere. De 
| mil 
Not to ſow * two Tears together, and or 
to lie fallow the laſt Tear. or 
That the aid C. D. his, Cc. ſhall 2 
not at any Time during the ſaid Term, * 
harrow or break up any Part of the ms 
Cloſe called, c. Part or Parcel of the fas 
demiſed premiſſes, without the Conſen: 
| | and Agreement of the faid A. B. his, 
| &c. Nevertheleſs it is agreed between 
Þ the ſaid Parties, That the faid. C. D 
| j his, Cr. ſhall and may ear aud ſow any to 
id of the arable Land, Parcel of or be- th 
longigg to the ſaid demiſed Premiſſes ol 
(except as before excepted) two Years 1 
together during the ſaid Term, and not ir 
above; and after that ſhall let the ws 0 
a one * talow. | F re 
| IB IEG 2 | a 
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That the Leſſee ſhall not do Wafte. 


And that the ſail C. D. his, &c. or 
either of them, or any other Perſon or 
Perſons, by his or either of their Pro- 
curement, ſhalt not at any Time du- 
ring the ſaid Term do, make or com- 
mit, or cauſe or willingly ſuffer or 
agree to be done, made or committed, 
any manner of Waſte, Steep, Spoil or 
Deſtruction, of, in or upon the Eid de- 
miſed Premiffes, or any Part thereof; 
or of, in or upon the Trees, Woods, 
or Under woods thereof, during the ſaid 
Term, except it be by the Aſſent and 
Agreement of the ſaid A. B. his, Cc. 
but as much as lawfully he and they 
2 ſhall withſtand and hinder the 

me. 


Nor cut Trees. 


And that the ſaid C. D. his Execu- 
tors, &.. ſhall not at any Time during 
the ſaid Term, make any voluntary Sale 
of, or fell, crop, lop or top any of the 
Trees, Woods or Underwoods, grow- * 
ing or to be growing, in or upon the 
ſaid demiſed Pre miſſes, but only for the 
repairing of the _ or Lands de- 
miſed, or Mound or Bounds ons | 

an 


© * 
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and in ſuch Sort as is herein agreed, 
and ſave only ſuch as ſhall be made and 
done 1180 —Ä of the ſaid 4. B. his, 
Oc. 


A Covenant not to fell or «it 


That the ſaid C. D. bis, &c. or any 
of them, ſball not, nor will at any Time 
during the ſaid demiſed Term, give, 
ſell, bargain, grant or alien bis or their 
Eftate, Leaſe, Intereſt or Term, of or 
in the demiſed Premiſſes, or any Part 
thereof, exceeding the Quantity of ten- 
ty Acres, directly or indirectly, for longer 
Time than from Year to Year only, or 
charge or incumber the ſame, or any 
Part thereof, to any Perſon or Perſons, 
other than to the Wife, Child, or Chil- 
dren of the ſaid C. O. or to J. S. of, 
&c. his Executors or Adminiſtrators, or 
ſuch other Perſon or Perſans as he ſhall 
for that Purpoſe nominate and appoint. 
without the Agreement, Licence and 
Conſent of the ſaid, 4. B. his. Cc. filt 
had and obtained in Writ; ing, 7 His 
Hand and Seal. | 


| Though a >» Leaſe in " ohe- preceding 
Form be beſt, and leaſt liable to Di 


putes, yer we fipd by our, Books, that 
ny unapt. Forms of Expreſſions have 


been 


* 
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* been adjudged to make Leaſes; as may 
be ſeen by the following Caſes. 
An Action of Debt for Rent was ½ Exem- 
brought on theſe Words in Articles: 
Je is covenanted- and agreed between 
the Parties, That , H. doth let the ſaid 
1 Lands, for and during five Years, to 
begin at the Feaſt of St. M:chael next 
following. Provided always, That the 


* ſaid Wiſe (the Defendant) ſhall pay to 
* the Plaintiff annually during the Tem, 
it at the Feaſt of St. Michael, and the An- 
_ nunciation, , 120 . by equal Portions. 
er Alſo the ſaid Parties do covenant, That 
cab 2 Leaſe ſhall he made and ſealed accord- 
5 ing to the Effect of theſe Articles beſore 
M the Fealt of Al. Suim next enſuing, All 
1 the juſlices held it to be a good Leaſe. 
f, For the Words, { It is agreed that he doth 
= ler] being in the Preſent Tenſe is a good 
1 Leaſe by the Words of the Agreement; 
. and that which follows is in Reference 
4 to further Aflurance, & c. And the ra- 
t ther as it is here, for it is to be made 


afcer the Beginning of the Term; ſo he 
ought to have the Term preſently at 
 Michaelmas. All the Juſtices held alſo, 
that this was a good Relervation, being 
8 by Articles, whereto either of them 
were Parties; it is an Agreement that 


y the Rent ſhall be paid annually during q 
1 twe Term; which is tantamount, as if ijt 


---* 
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had been a Reſervation upon the I eaſe 
by Words of Reſervation: And Popham 
ſaid, That it was a Refervation and 
Condition alſo, as in the Caſe of Sir 
William Berkley, where a Proviſo joined 
with the Words of a Covenant, made it 
a Condition and Covenant alſo. And 
it was adjudged for the Plaintiff, Cro. 
Eliz. 486. Hurrington v. Wiſe. &. C. 
Moor 549. S. C. Owen 49. S C. Ni) 


#4 

In an Action brought by an Executor 
ie appeared, That by Articles indented 
betwixt the Teſtator and Defendant, it 
was covenanted, granted, and agreed, 
and the T eſtator covenants, grants and 
agrees with the Defendant, That he 
mall have and enjoy ſuch a Houſe and 
Lands for Six Years; and that the Te- 
fator will ſufficiently repair che Houſe, 
Et in confideratione pramiſſorum, it is 
covenanted, granted and agreed betwixt 
the ſaid Parties: And the Defendant co- 
venants, grants and agrees for him, his 
Heirs, Executors and Aſſigns, to pay to 
the Teſtator, his Heirs, Executors and Af. 


ſigns, an annual Rent of Ninety Pounds 


during the ſaid Six Years, at the Feaſt 
of Annanciation, and St. Michael. Al 
the Court conceived, that it is meerly 
a Rent, ard enſues the Reverſion, and 
ſhall go to the Heir: For as the wr 


6 * , . M a rn. 
is. © 
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of the Covenant and Grant, That he 
ſhall enjoy the Land for Six Years, a- 
mount to a Leaſe, and ſhall bind the 
Heir ; ſo the Words of the Covenant 
and Grant of the Leſſee, That he ſhall 
pay ſuch a Rent annually, amount to a 
Reſervaticn; and the rather, becauſe he 
covenants and grants to pay to him and 
his Heirs. Vide Plowd. Browning and 
Beeſton's Cafe, Cro. Car. 207. Drake 
v. Monday. S. C. . Jo. 231. 


All Leaſes ſhall be ever conſtrued moſt Corfraffims 
ſtrong'y againſt the Leſſor. 6 Co. 36. — 


2 Sauud. 166. Ploud. 171. 


As to the Conſirucion of the Words 4 


a datu, a die datus uſque, &c. in Leaſes, 
there is a very great Variety of Opinions 
in our Books, though it ſeems to be the 
Senſe of the greater Number, that a die 
datus & uſque are excluſive; but as to 
the Word a datu, tho' for the making 
good Conveyances, it hath been con- 
ſtrucd in a late Caſe participially, and 
to ſignify from the Inſtant of the De- 
livery ; yet the Authority thereof may 
be queſtioned, becauſe the Chief Juftice 
differed from the reſt of the Judges. 
See 3 Lev. 438. &. C. Salk. 413. Moor 
pl. 128. 1 Bulſt. 177. Cro. Fac. 135. 
7. Jo. 66. Cro. Elix. 702. 3 Keb. 534. 
594. Alen 75. Salk. 761, 463. 


A leaſe 


* 
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Ct A Leaſe may be forſeited by the Leſ- 


ſee's claiming the Land in Fee. 4 Leon. 
3. Godb. roy. | 


S- Leakes, with ReſpeR to their Conti- 
Teaſe. nuance, are further divided into Leaſes 


for a Time certain, and Leaſes at Will. 


Leſſee continuing in after the Expiration 

Whe Life of his Term, if he pay Rent, is Leſſee 

r Will. ar Will. Aleyn 4. Bowe's Caſe. 1 Sid. 
| 153. a 

Derer mins. A Leaſe at Will is not determined by 
„ Leſſor's taking Husband. - 5 Co. 10. 


A Leaſe for a Year, Er fic de anno in 


annum quamdiu ambabus partibus place- 
Laſe, when ret, is not determined by the Death of 
—5 the Leſſee in the Middle of a Year, be- 
Dearh. Cauſe he could not determine it before 
the Expiration of the Year: Adjudged 
per tres, Pophum contra; who held it 
was by the A& of Gad, though it could 
not be done by the Act of the Leſſee. 
Cro. Eliz. 775. 5 
4 Leaſe A Parol Demiſe, to hold from Year 
from Tear to Year, & fic ultra quamdiu, Cc. is a 
' Leaſe for two Years. Salk 414. And 
after every ſubſequent Year begun is 
not determinable till that be ended; 
and is not void by the Statute of Frauds, 
Salk. 414. 


See of Leſſee at Mill, Co. Litt. 57. 


2 Inſt. 134. Ow. 27, 28, 35. 2 Leon. 45» 
37 H. 6. 35. Moor 394. 2 Iuft. 81. 
Gold}. 


4. Ch. 5,  Landlows and Tenants. 
eſ- Goldſ. 189. 1 And. 179, 197. Owen 


on. 54, 91. Poph.8. 5 Co. 100. Dyer 18. 
| 4 Leon. 35. Telv. 74. Keil, 163. 3 Cro. 
ti- 34. 2 Lev. 288. Raym. 255. J. 21 H. 
ſes 7. 35. pl.22. 7 Co. 116. Moor 394. 
il. Gold/. 81. 2 Lev. 88. Salk. 413. 
on 
d. 2 
in Of the Parties to Leaſes. 
e 
of A all Perſons, who are not diſabled V may . 
e- by any natural or civil Incapacity, LL. 
re may contract, ſo may all ſuch make 
ed Leaſes; and as no Man can convey a 
it greater ot larger Eſtate than he hath, ſo 
Id could not Tenants in Tail, &c. till they 
ze. were enabled by Act of Parliament, make 
any Leaſe to bind thoſe in Remainder. 
ar That uncontroul'd Power of Leaſin 
a was ſwvon obſerved in Bodies Politick to 
1d be abuſed, to the very great Prejudice 
is of the Succeſſor; long Leaſes being made 
1; under inconſiderable Rents, and fur large 
1 Fines, this was not leſs ſo to the Pub- 
lick; for few cared to rent Land where 
7. their Intereſt was to determine on the 
*. Leſſor's Death. Theſe Inconveniencics 
1. Produced ſeveral Acts of Parliament, 


which 


which indeed have — 
Remedy to theſe Miſchiefs, but are — 


in ſuch Manner, that it is no eaſy Mat- 


ter to reduce their Determinations to 
any exact Method; which however we 
- mult eflay in the firſt Part of this Chap- 
— ter, and then proceed in the ſecond to 
ſhew how the Law ſtands where the 
Parties to the original Contract are 
changed, whether ſuch Change hap- 
E by the Act of God, as by either, or 
th their Deaths, or by the Acts of the 
Parties, by their transferring their In- 
tereſt to others. 
— by Any Perſon whatſoever of full Age, 
Tail, how that hath any Eſtate of Inheritance in 
Ss ow 4 Fee- tail in his own Right, of any Lands, 
; * Tenements, or Hereditaments, may at 
this Day without Fine, or Recovery, 
make Leaſes of ſuch Lands for Lives, or 
Years; and ſuch Leaſes ſhall be good, if 
theſe following Rules are therein ob- 
ſerved : 
By Inden- 1, Leaſes ſhall be by Deed indented, 
*. and not by Deed-Poll, or by Parol. 
Commence 2. They muſt be made to begin from 
lla the Day of the making thereof, or from 
the making thereof. 


from Michaelmas, which will be Three 
Years after, for T wenty-one Years; or 

a Leaſe made to begin after the Death of 
3 | the 
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And therefore a Leaſe made to begin 


ate the Tenant in Tail for Twenty-one 

n'd Years, is not good. Co. 5, 6. Dyer 246. 

at- But if a Leaſe be made for Twenty- 

to one Years,;to begin at Michae/maz next, 

we it ſeems this is a good Leaſe. 

p- 3. If there be an old Leaſe in Being 7:4 Re. 
to of the Land, the fame muſt be ſurren-/pe? of - an- 
he dred, or expired, and ended within a _ 
Ire Year of the Time of the making of the 

p- new Leaſe; and this Surrender muſt be 

or abſolute, and not eonditional: Alſo it 
he muſt be real, and not illufory, or in 


n- Shew only. For faltum non dicitur 
quod non perſeverat. Co.5.2. 3 Lev. 438. 
ze, 4. There muſt not be a double, or 
in concurrent Leaſe in Beivg at one Time: 
Is, As if a Leaſe for Years be made accord» 
at ing to the Statute, he in Reverſion can- 
y. not afterwards expe] the Leſſee, and 
or make a Leaſe for Life, or Lives; or an- 
if other Leaſe for Years, according to th 
b- Statute. | 
5. Theſe Leaſes muſt not exceed three For what 
d, Lives, or Twenty-one Years from the Le. 


Time of the making of them. And 
therefore if Tenant in Tail make a Leaſe 


m 
m for Twenty-two, or for Forty Years, or 
for Four Lives, this Leaſe is void; and 
in WT that not only for the Overplus of Time 
ee more than Three Lives, or Twenty-one 
or Years, but for that Time of Three Lives, 


of or Twenty one Years alſo, And it hath 
"Ee been 
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that lie in 
Lvery. 


is not a good Leaſe. But if a Leaſe be 
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been reſolved, That if Tenant in Tail 
make a Leaſe for Ninety-nine Years, de- 
terminable upon Three Lives, that this 


made by Tenant in Tail for a Leſſer 
Time, or for two Lives, or for Twenty 
Years, this is a good Leaſe. And if a 
Leaſe be made for four Lives, and it 
happen that one of the Lives die before tho” 
the Tenant in Tail die, yet this Acci- Cou 
dent ſhall not make the Leaſe good, but Fee 
ir remains voidable notwithſtanding. ting 


Co. 5, 6. Dyer 246. Co. 1. the 
6. Theſe Leaſes muſt be of Lands, to F 
Tenements, or Hereditaments, manu- ſeize 


rable, or corporeal, which are neceſſary it by 
to be letten, and whereout a Rent by Dou 
Law may be iſſuing, or reſerved. And Let. 


therefore if a Tenant in Tail make a Co. 
Leaſe of ſuch a Thing as doth lie in 8 
Grant, as an Advowſon, Fair, Market, Lea 
Franchiſe, or the like, out of which a que 
Rent cannot be reſerved, eſpecially if it Hei 


be a Leaſe for Life, this Leaſe is void; pert 
and that albeit the Thing hath been an- as h 


tiently and accuſtomably letten. Co. 11. or 
60. adjudged in Doddington's Caſe. And In 
if a Tenant in Tail make a Leaſe for mac 
three Lives, of à Portion of Tithes, ren- reſe 


dring Rent, this Leaſe is unqueſtionably * 
void. And alſo it ſeems it is if it. be 4 
Leaſe ſor twenty one Leas. of 
1 7. They 
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7. They muſt be of ſuch Lands, N 


Tenements which have been moſt com- 
monly letten to Farm, or occupied by 
the Space of Twenty Years next before. 
the Leaſe made, ſo as if it have been 
letten for Eleven Years, at one or fe- 
veral Times within T wenty Years be- 
fore the new Leaſe made, it is ſufficient, - 
tho” the Letting have been by Copy of 
Court-Roll only; yet ſuch a Letting in 
Fee for Life or Years is a ſufficient Let- 


ting; and fo alſo is a Letting at Will by 


the Common Law : But theſe Lettings 
to Farm muſt be made by fuch as are 
ſeized of an Eſtate of Inheritanee; for if 
it be only Tenant by the Curteſy, in 
Dower, or the like, this will not be 2 
Letting within the Intent of the Statute. 
Co. 6. 37. Dyer 271 

8. There mult be reſerved upon ſuch £ 
Leaſes yearly, during the fame Leaſes 2 
due and payable to the Leſſor and his 
Heirs, to whom the Reverſion ſhall ap- 
pertain, ſo much yearly Reove, or more, 
as hath been moit accuſtomably yielded, 
or paid for the Lands, Cc. within 
Twenty Years next before ſuch Leaſe 
made. And therefore it the Rent be 
reſerved but for Part of the Time of the 
new Leaſe, this Leaſe is void. And if 
the Tenant in Tail have Twenty Acres 
of Land that have been accuſtomably 
F letten 


— 
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letten, and he make a Leaſe of theſe 
Twenty Aeres, and of one Acre more 
which hath not been accuſtomably ler- 
ten, reſerving the uſual yearly Renr, 
and ſo much more as to exceed the Va- 
Ine of the other Acre, this is not a 
good Leaſe by the Statute. So if the 
Tenant in Tail of Two Farms, the one 
at Twenty Pounds Rent, the other at 
Ten Pounds Rent, and he make a Leaſe 
of both-theſe Farms together at Thirty 
Pounds Rent, this is not a good Leaſe 
within the Statute. Co. 58. b. 6. 37. 
But if beſides the annual Rent, there 
have been formerly reſerved Things 
not annua), as Heriots, Fines, or other 
Profits upon the Death of the Farmers, 
or Profit out of another's Soil, or Paſtu- 
rage, for a Colt, ec. if upon the new 
Leaſe the yearly Rent be reſerved, al- 
beit theſe co:lateral Reſervations be o- 


mitted, yet theſe Leaſes are good. Co. 6. 


37, 38. And ſo alſo if there be more 
Rent reſerved upon the new Leaſe, than 
the Rent that hath been anciently paid, 
the Leaſe is good not withſtanding. And 
yet if Tenant in Tail of Land, let a 


Part of it that hath been accuſtomably 


letten, and reſerve the Rent pro rata, or 
more than after the Rate, this is not a 
good Leaſe. Co- 5.6. 


And 
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And yet if Two Coparceners have 
Twenty Acres of Land of equal Value 
between them in Tail, and theſe have 


%, 
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cCeners, 


been uſually letten, and they make Par- 


tition of theſe Lands, ſo as each of them 
hath Ten Acres; in this Caſe they may 
make Leaſes of their ſeveral Parts, re- 
ſerving half of the acculiomable Rent. 
Co. 5.5. Co. Litt. 44. B. is contra. 
And if upon the old Leaſe the Rent 
were payable at four Days in the Year, 
and by the new Leaſe 'tis reſerved to be 
paid at one Day, this is not a good 
Leaſe. But if the Rent upon the old 
Leaſe be payable in Gold, and the new 
Rent be payable in Silver, it ſeems the 
Leaſe is not good. And if a Tenant in 
Tail be of a Manor that hath been uſual- 
ly demiſed for Ten Pounds Rent, and 
after the Tenancy eſcheat, and then he 
doth make a Leaſe of the Manor, ren- 
dring Ten Pounds Rent by the Year : 
In this Caſe this is a good Leaſe; but 
if the Leſſor purchaſe a Tenarcy, then 
it ſeems otherwiſe. Co. 5.5. Co. 5.6. 
9. Such Leaſes muſt not be without 
Impeachment of Waſte; and therefore 
if Tenant in Tail make a Leaſe of his 
Lands intailed, without Impeachment of 
Waſte, this Leaſe is void. And if a 
Leaſe be made for Life, the Remainder 
for Life, Cc. this is not a godd Leaſe ; 
EY for 


Not without 


hnpeach. 


ment of 


Vaſte. 
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for in this Caſe during the Remainders, 
the Tenant for Life cannot be puniſhed 
for Walte done. But if ſuch a Tenant 
of Land make a Leaſe of it to J. S. for 
the Lives of three others, this is a good 
L eaſe, albeit it may afterwards become 
an Occupancy. Co. 6. 37. and Meers's 
Caſe adjudged. 


10. Such Leaſes muſt not be againſt 


any ſpecial Act of Parliament: And 
therefore if a Woman that is Tenant in 
Tail of the Gift of her deceaſed Huſ- 
band, or any of his Anceſtors, while ſhe 


is ſole, or after with another Husband, 


make any ſuch Leaſe warranted by this 
Statute, yet this Leaſe is not good. 
Stat. 11 H. 7. 20. Co. 3. 51. 


11. They muſt have all due Cere- 


monies and Circumſtances for the Per- 
ſection of them, as other ſuch like Leaſes 
have, as Livery of Seiſin, and the like, 


_ whetre they are needful ;. and then only 


when Leaſes have theſe Conditions, and 
are made according to theſe Proviſions, 


are they ſaid to be within this Statute of | 


32 H. 8. and ſuch only as do bind the 
Tenant himſelf and the Iſſue in Tail; 
for otherwiſe if it be not warranted by 
this Statute, albeit it will bind the Te- 
nant in Tail himſelf that made it, yet it 
will not bind his Iſſue, but as to him it 
will be void, or voidable at the * 

. or 
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for if Tenant in Tail of Land make a 
Leaſe of it for an Hundred Years, with- 
out any Rent reſerved thereupon, this 
Leaſe, as to the Iſſue in Tail, is void; 
But if he make a Leaſe of his Land for 
an Hundred Years, rendring Rent, and 
have Iſſue, and die; in this Caſe the 
Leaſe is only voidable by the Iſſue at his 
Pleaſure; and therefore if the Iſſue ac- 
cept the Rent after the Death of the 
Tenant in Tail, by this Means the Leaſe 
is affirmed and become good: But how- 
ſoever the Leaſe be made, it will not 
bind him that comes in of a Remainder 
over, nor him that is the Donor. And 
therefore if a Tenant in Tail make a 
Leaſe warranted by the Statute, and 


after die without Iſſue, ſo that the Land 


doth remain over to another, or revert 
to the Donor: In theſe Caſes neither 
he in Remainder, nor the Donor ſhall 
be bound by this Leaſe, for as to them 
the Leaſe is void; and yet by a Com- 
mon Recovery the Tenant in Tail may 
make Leaſes of, or lay Charges upon 
the Land to bind the Donor and him in 
Remainder alſo; but otherwiſe ir is 
of a Fine; for if Tenant in Tail make 
a Leaſe for Years by Fine, this will not 
bar the Donor, nor the Remainder, in 
any Caſe where ir is in a Stranger ; and 
yet if the Remainder be in the Tenant 

3 in 
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in Tail himſelf, and he make a Leaſe. 


for Years by Deed, according to the 
Statute, or by Fine, this Leaſe is good, 
and ſhall bind his own Remainder. See 
more, Brownl. 1 Part 139, 173. Co. 7. 
7, 8, 34 Dyer 7,8, 73. Plowd. 435) 
436. Co. Litt. in the Chapters of Rents, 
Tenant in Tail, for Life and Tears. 


of 2.1 The Husband may at this Day with- 


bana”; 


Leaſes of 


J. 


out Fine or Recovery, make Leaſes of 


bis Wife's the Lands, Tenements or Hereditaments 


whereof he hath any Eftate of Inheri- 
tance in Fee-hmple, or Fee-tail in the 
Right of bis Wife, or jointly with his 
Wife, made before or after the Cover- 
ture, fo as there be in ſuch Leaſes ob- 
ſerved the Eleven Conditions or Limi- 
tations before required in the Leaſes 
made by Tenant in Tail; and fo that 
the Wife do join in the ſame Deed and 
be made Party thereunto, and do ſeal 
and deliver the ſame Deed in Perſon. 
For if a Man and his Wife make a Let- 
ter of Attorney to another to deliver the 
Leaſe upon the Land; this Leaſe is not 
a good Leaſe from the Wife, warranted 
by the Statute, for every Deed by a 
Feme Covert is abſolutely void. 
Andyet then as in other like Caſes 
of Leaſes not warranted by this Statute, 
it is a good Leaſe againſt the Husband. 


: And 
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And when the Leaſe is ſuch a Leaſe 
as is warranted by the Statute, it doth 
bind the Husband and Wife both, and 
the Heirs of the Wife; but if it be an 
Eſtate-tail, it doth not bind the Donor, 
nor him in Remainder. Stat. 32 H. 8. 
cap. 28. Co. Litt, 44. Paſch. 7 Jac. 
B. R. 

If the Husband and Wife at the 


Common Law had joined in a Leaſe of 


her Land without rendring of Rent, 
this Leaſe had been void, as againſt 
the Wife, and ſo is the Law till, 26 H. 
8. 2. 

If che Husband at the Common Law 
had been ſeiſed of Land in the Right of 
his Wife, and he had made a Leaſe for 
Years, rendring Rent, and died, this 
Leaſe had been void; and fo is the Law 
ſill, 26 H. 8. 2. Co. 2. 77. 

If the Husband and Wiſe at the com- 
mon Law, had made a Leaſe by Word, 
rendring Rent, this Leaſe had been void 
as againlt the Wife, and ſo is the Law 
ſtill. Dyer 91. 

The Husband and w ife together 
may by Fine or Recovery make what. 
Leaſes they pleale of her Land, or 
charge it for what Time they will, and 
ſuch- Leaſes and Charges will be good 


againſt the Husband and Wife both, and 


their Heirs alſo. Stat. 32 H. 8. c. 28. 
„ | But 
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But if the Husband alone do levy any 
Fine of his Wiſe's Land, and thereby 
make any Eſtate whatſoever, this will 
not bind the Wiſe aſter her Husband's 
Death, . but ſhe may avoid it. And if 
the- Husband and Wife make a Leaſe of 
her Land, rendring Rent to them and 
the Heirs of the Wife, (as in ſuch Leaſes 
it ought to be) in this Caſe the Husband 
cannot by Fine or otherwiſe, grant or 
diſcharge this Rent longer than during 
Coverture, unleſs the Wife join in the 
Fine,- but the Rent ſhall deſcend, re- 
main, or revert in ſuch fort and man- 
ner as the Land ſhould have done. 

Biſhops with the Confirmation of the 
Dean and Chapter, Parſons or Vicars 
with the Confent of their Patrons and 


Ordinaries, Archdeacons, Prebends, and 


luch as are in the Nature of Prebends; 
as Precentors, Chaunters, Treaſurers, 
Chancellors, and ſuch like: Alſo Ma- 
ſters and Governors, and Fellows of 
any Colleges or Houſes, (by what Name 
ſoever called) Deans and Chapters, Ma- 
ſters and Guardians of any Hoſpital, 
and their Breth:en, or any other. Body 
Politick, Spiri:zual and Eccleſiaſtical, 
(Concurrentilus hit que in jure requi- 
runtur) might by the ancient Common 
Faw have made Leaſes for Lives or 
Years; or any other Eſtate of their * 

tit ua 
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F ritual or Eccleſiaſtical Living, for any 
y Time without St int or Limitation. 
Y And at this Day the Biſhops and the 
Il reſt of the ſaid Spiritual Perſons, exc 
3 Parſons and Vicars, may make Leaſes o 
if their Spiritual Livings, for Three Lives 
57 or Twenty-one Years; and ſuch Leaſes 
d will be good both againſt themſelves 
23 and their Succeſſors. 
4 But ſuch Perſons may not make Leaſes 
Ir or Eſtates for any longer T ime than for 
g Three Lives or Twenty-one Years; and 
e if they do, aibeit it be by Fine or Re- 
a covery, or it be confirmed by the Dean 
* and Chapter, Cc. it is void as againſt 
ä the Succeſſor. 
e Neither will the Leaſes made by ſuch 
$ Perſons for Three Lives or Twenty-one 
d Years be good, unleſs they have certain 
d Conditions and Poperties required in 
+ | them, 
35 Theſe Things therefore are neceſſari- Twelve 
* ly required to be obſerved in the making gr. Su 
F of ſuch Leaſes. Co. Litt. 44. Cos 5.14. in i oe ma. 
e 11, 66, Stat. 32 H. 8. c. 28. 13, El. 10. 2 
hs 1 Jac. c. 3. 1 El. c. 19. 14 El. c. 11. 18 © 
I, El. c. 10, 20. 
y 1. That they have the Effect of all 
U the Qualities or Properties before men- 
ISS tioned. and required by the Statute of 
td 32 H. 8. Co. Litt. 44. Co. 11. 66. 5. 3. 
r 15. in the Leaſe made by the Tenant 


1 | 8 in 
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in Tail, and be made aſter that Pattern c 
(viz.) That they be by Deed indented, Im 
2. That they do begin from the Time 
of the making of them. upe 
3. and 4. That the old Leaſe be ſur- 
rendred, and there be not a concurrent the 
Leaſe (fave in Caſe of a Biſhop.) And anc 
therefore if any ſuch Perſon make a 32 
Leaſe for One and Twenty Years to Le⸗ 
one, and then make a Leaſe ſor three an) 
Lives to another, this ſecond Leaſe is firr 
void. | oth 
And yet if a Biſhop make a Leaſe of Pa 
Twenty-one Years to one Man, and goc 
then within a Year after make ano- {1d 
ther Leaſe to another for Twenty one El 
Years, to begin from the making of no 
it; this, ſo as it be confirmed by Dean 
and Chapter, is reſolved to be a good ma 
Leaſe. | Ur 
5. T hat they do not exceed Three co 
Lives, or One and Twenty Years, but De 
they may be for a leſs Time. Pet 
6. That they be of Lands or Tene- ſor 
ments manurable or corporeal. Re 
7. That they be made of Lands that the 
have been commonly let to Farm by the De 
Space of Twenty Years before. nu 
8. That there be reſerved unto them Pr. 
the ancient and accuſtomed Rent, pay- Ju 
able to the Leſſor and his Succeſſors du- oF 
0 


ring the Time. 
i 9. That 
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9. That they be not made without 
Impeachment of Waſte. 

10. That there be Livery of Seiſin 
upon them, &c. where it is requiſite, 

11. If the Leaſe be made according to 
the Exception of the Statutes of 1 EL 
and 13 Eliz. and not warranted by the 
32 H. 8. as in the Cale of a concurrent 
Leaſe, and it be made by a Biſhop or 
any fole Corporation, it muſt be con- 
firmed by the Deans and Chapters, or 
others that have [ntereſt. And if a 
Parſon or Vicar make a Leaſe, it is not 
good but during the Parſon or Vicar's Re- 
lidence, according. to the Statute of 13 
Elix. c. 20. and in this Caſe there needs 
no Confirmation at all. Co. 1 1. 66. 5. 3; 

12. Some of the Leaſes that are 
made by the Colleges and Houſes of the 
Univerſity, c. muſt have ſome Rent- 
corn reſerved upon them. But Biſhops, 
Deans, Parſons, and ſuch like Spiritual 
Perſons cannot grant the next Advow- 


ſon of Churches, neither can they grant 


Rents out of their Spiritual Livings, but 
the ſame Charges will be void after their 
Death: And if a Biſhop ſuffer an An- 


nuity to be recovered againſt him by a 


Pretence of Title of Freſcription on a . 


Judgment, after a Verdict or Confeſſion ; 

or a Parſon in ſuch Caſe pray in Aid 

of the Patron, and to ſufter an Annuity 
to 
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ro be recovered, this will not bind the 
Succeſſor. And yet a Bifhop or any 
fuch Spiritual Perfon may grant ancient 
Offices of Truſt, of Neceſſity or Con- 
veniency, as the Offices of Chancellor, 
Regiſter, Steward, Bailiff, or the like, 
with the ancient Fees incident there- 
unto, for the Life or Lives of the Gran- 
tees; and fuch Grants are good, albeit 
they be made by the Bifhops of the new 
erected Biſhopricks, and that there be 
not in them the Conditions and Proper- 
ties required in the Leaſes before-men- 
tioned ; ſo as they be confirmed by the 
Dean and Chapter; but they may not 
grant any new Office, nor yer add any 
new Fee to the old Offices. And there- 
fore if a Biſhop grant an Annuity pro 
confilio impenſo & impendendo where 
none was before ; this will not bind the 
Succeffor. And yet if there be an old 
Fee, and there is a new Fee added to 
ir, in this Caſe it feems it is good for 
the old Fee, albeit it be void for the 
new Fee; neither may they grant their 
Offices otherwife than they have been 
granted; and therefore where the an- 
_ cient Grants of the Office have been to 
one, it cannot be now granted to two; 
and where the ancient Grants have 
been in two jointly, they may not be 
now granted in Remainder one after 

ang= 


another. Neither may the Grants of 
theſe Offices be longer than for the Life 
or Lives of the Grantees; and in this 
Caſe where the Grant is void, the Con- 
firmation of the Dean and Chapter will 
not make it good. See Brownl. 2 Part, 
134, 135, 158. Stat. 18 Eliz. c. 20. 
Co. 5. 15. 11. 66. 10. 58. Dyer 370. 
and the Books afore cited. | 

But here note, that albeit in all theſe La: me 
Caſes of Leaſes and Grants not war- 82 
ranted by the Statutes aforeſaid, the tut e, t 
Statutes fay the Leaſes ſhall be void; v4 ny. 
yet this is to be underſtood as againſt Sac, bros _ 
the Succeſſors, and not againſt the Leſ. 2% 454m 
fors th:mſelves, for the Leafes are good wm 
ſo long as the Leſfors live, or at leaſt 
ſo long as they continue in their Place: 
And therefore if fuch a Leaſe be made 
by a Dean and Chapter, or other Cor- 
poration aggregate, it is good as agaiaſt 
the Dean or other Head of the Corpo- 
ration, fo long as he doth continue in 
his Place, And if a Biſhop make any 
Leaſe or other Grant not warranted b 
the Statute of 1 Eliz. or a Dean _ 
Chapter, Maſter and Fellows of a Cot- 
lege, or the like, make Leafes not war- 
ranted by the Statute 13 Eliz. chap. 10. 
theſe Leaſes. are good againſt them- 
felves, albeit they are void againſt their 
Succellors, So as if a private Act of 

| Par- 
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Parliament doth intail Land upon a 
Man, and appoint him what Eftate he 
ſhall make, and that if he make any 
other Eſtates, they ſhall be void; in 
this Cale they ſhall not be void as to 
the Tenant in Tail himſelf that doth 
make them. Co. Litt. 45, 329. 3. 59. 


10. 59. 11. 73. 78. 5.5. 
Leaſes of Benefices with Cure are no 


longer good than the Parſon is Reſi- 


dent. 13 Eliz. 20. 

Leaſes made by Colleges muſt have 
reſerved upon them the third Part of 
the Rent in Corn. See 18 Eliz. 20. 

If one make a Leaſe to another du- 
ring the Will and Pleaſure of him thar 
letteth, or him that taketh, or both, 
(for fo in Fact is every Leaſe at Will) 


this is a good Leaſe at Will. So if one 


make a Feoftment in Fee, or Leaſe for 
Life, &c. and do not make Livery of 
Seiſin, and ſo perfect the Eſtate, the 
Feoftee or Leſſee hath only an Eſtate at 
Will. But if a Bargain and Sale be made 
of Land, and the ſame is void; or a 
Corporation grant Land, and the Grant 
is void; by this there is no Leaſe at Will 
made. Co. Litt. 55, 56, 270. 14 H 8, 

cap. 12. | 
Leaſes for Lives or Ycars are of three 
Natures; ſome be good in Law, ſome be 
voidable by Entry, and ſome void with- 
out 
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out Entry. And of ſuch as be good in 
Law, ſome be good at the Common 
Law, as Leaſes made by Tenant in Fee- 
ſimple, EG they be for 
longer T ime than three Lives or twenty- 
one Years: Some by Act of Parliament, 
as Leaſes made by Tenant in Tail, 
Leaſes made by a Biſhop ſeiſed in Fee 
in the Right of his Church, alone with- 
out the Chapter. Leaſes made by a 
Man ſeiſed in Fee-Hmple or Fee tail of 
Land in the Right of his Wife, together 
with his Wife for Twenty-one Years, 
or Three Lives, according to the Sta- 
tutes. And of ſuch Leaſes as be void 
alſo, ſome are void at the Common 
Law, and that ſometimes in praſenti, as 
in the Caſes before of Leaſes for Years 
that have no Certainty m them, or 
Leaſes for Lives made without Livery 
or Seiſin, and the like. And ſome are 
void in futuro: As if a Tenant in Tail 
make a Leaſe for Vears warranted or 
not warranted by the Statute, and after 
die without Iſſue, this Leaſe is void as 
to him in Reverſion or Remainder, 
Ceſſunte ſtatu primitive, ceſſat derivati- 
vn t. So if a Prebend, Parſon or Vicar 
make a Leaſe for Years, not warranted 
by the Statutes. this is void by the 
Death of the Leſſor, and the Succeſſor 
need not make any Entry or Claim to 

avoid 


Them 


+ £4 Leaſe 
Tears 


Con- 


aitiaa i; vd, mE the Conting-nt happens, without Re- n. 
. it 


0 * 


—"s 
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avoid it. So if a Tenant for Live make 
a Leaſe for Years, and after die, in this 
Caſe the Leaſe for Years is void. 
And therefore in all theſe and ſuch 
like Caſes, no Acceptance of Rent af- 
ter will affirm ſuch Leaſes ; but other- 
wiſe it is in Cafes of Leaſes for Years 
made by Biſhops, albeit they be con- 
firmed by Dean and Chapter ; and, of 
Leaſes made by Deans and Chapters, 
or Tenants in Tail, as to their Succeſ- 
ſors and Iflues, when the Leaſes are 
not warranted by the Statutes: And 
otherwile ic is alſo in the Caſe of Leaſes 
for Li'e, made by theſe or any of the 
former Lefloss ; for in all Caſes of Leaſes 
for Life, it mult be avoided by Entry, 
c. and therefore ſuch Leaſes are not 
void, but voidable, (viz.) The Leaſcs 
of Biſhops and Deans, after their Death, 
by their Succeſſots, and that by the 
Statute Law; and the Leaſes of Te- 
nants in Tail, by their lfſues aſter 
their Death, and that by the Common 
Law. And in theſe and ſuch like Caſes, 
the Acceptance of the Rent by the II- 
ſue or Succeſſor will make good the 
Leaſe, at leaſt for their Time. Co. Lite. 
45+ 3- 59. 65. 7. 8. — 

If a Leaſe be made for Years on 
Condition, that upon ſuch Contingent 
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it ſhall be void, in this Caſe, as ſoon as 
the Thing doth happen, the Leaſe is 
void ipſo facto, without any Re-entry, 
Cc. But if a Leaſe for Life be made ohe 


. 
e 
5 
. 
a 
2 


* on ſuch a Condition, in this Caſe the T 

8 Leſſor muſt enter, Cc. before the Leaſe E.. 

A will be void Co. 3. 65. 

f See the old Statutes about Leaks, 

2 32 H. 8. 13 Eliz. 10. 1 Eliz.1n. 13 

4 Eliz. 20. 14 Eliz. 11. 18 Eliz, 6. 

© 43 Eliz. 9. 

: A Leaſe made to an Infant is void Of Leafes 

* able only at his Election; for if it were — 

E for his Benefit it ſhall be no ways void; 

* but the Infant at his Election may make 

fy it void, by refuling and waiving the 

e Land before the Rent-day comes, for 

* then no Action of Debt will lie againſt 

„, him. Bat if it is not ſhewed that the 

E Rent is of greater Value, and the Infant 

of be of full Age before the Rent-day 

LT come, he will be liable in an Action of 

a Debt. Cro. Fac. 320. Ketſeys Caſe. 

85 S. C. 1 Brownl. 1 20. 

(- All Leaſes of any Dwelling-houſe or Mel 

e Shop within this Realm, or any of the bars 

t. King's Dominions, made to any Stran- zen. 
ger, Artificer, or Handicrafc- Man, born 

n out of the King's Obeiſance, not being 

It Denizens, are void and of none Effect. 

Per 22 H. 8. c. 16. See 1 Saund. 7. Je- 

* vens v. Levemere & Ux. 


of 
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Of Change of the Parties to the Leaſe. 
Wen the 


<>: WE. Leſſor die on the Day the Rent be- 
Exccutey came payable (i. e. before the Sun- ſet) 
ag #ave it ſhall go to the Heir, not the Executor. 
te Runt 1 Saund. 287. Salk. 578. 

The Caſe was, an Executor being 
poſſeſſed of a Term, let Part of it, re- 
ſerving a Rent, and died; and the Que- 
ſtion was, Whether his Executor ſhould 
have the Rent, or the Adminiſtrator de 
bonis non? And 'twas adjudged, that 
the Executor ſhould have the Rent. 
1 Vent. 259. Norton v. Harvey. 

An Action of Debt was brought in 
the Detinet againſt Godfrey, Executor 
of Stephen Turner, for 70 J. Arrear of 
Rent, and the Plaintiff declared upon 
feveral Demiſes, upon the 28th of 
September 1685, to the ſaid Turner, 
reſerving ſeveral Rents, of which there 
became Arrear to the Plaintiff 70 J. and 
it appeared by the Declaration, that the 
Leaſes ended in the Life of the ſaid 
Turner. In Bar of which the Defen- 
dant pleaded ſeveral Bonds entred into 


the Payment of Money, which he avers 
to be all for true and juſt Debts, and 
that he had adminiſtred all, beſides 
Goods to the Value of 40 J. which he 

re- 


by the Teſlator to divers Perſons, ſor 
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retained towards Satisfaction of the ſaid 
Bonds, c. And the whole Court 
were of Opinion, that Judgment ſhould 
be given for the Plaintift; for though 
the Leaſe be determined, yet the Debt 
ſtill ſavours of the Realty, and is main- 
tained in regard of the Profits of the 
Land received; inſomuch that no Wager 
of Law lies in Debt for Rent, though 
brought after the Leale determined; a 
Bond given for Rent will not drown it. 
2 Vent. 184. Newport v. Godfrey. S. C. 
3 Lev. 267. S. C. 4 Mod. 44. | 
The Husband ſhall have the Arrears fe the 
of a Rent, granted to the Wife dum ſola, B .1, 


after her Death, per Stat. 32 H. 8. c. 27. 22 
a 2 


Benl. 263. 3 
+ On Demiſe to Feme ſole, if ſhe mar- + — 5 


ries aud dies, Debt lies againſt the Huſ- againſt 4 
band on her Indenture. Raym. 6. S. C. 4 Deniſe 
1 Lev. 28. 2 

* If the Rent be of greater Value * 7he Exe. 
than the Land, though the Executor ne- £9” mf 
ver enter or aſſign the Term, he muſt Re, cho 
pay the Rent, for he repreſents the Per- le never 
ſon of the Teſtator, who was bound —_ 
by the Indenture. Telv. 103. 1 Sid. 
240. See Pol. 125. Latch 260. Noy 
97. See more of Executors. Dy. 210. 
Hob. 178. Palm. 272. Aleyn 34. Style 
61 and 118, Wentworth's Office of Exe- 
cutors, aud Godolphin's Orphans Legacy. 

If 
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Crane. If the Leſſor grant away the Rever- 
ſion, the Party who has it is called Gran- 
tee; if the Leſſee part with his Term, 
it is called an Aſſignment; and the Party 
o whom it is transferred, Aſſignee. 
According to our uſual Merhod, we ſhall 
proceed to deliver thoſe Rules of Law 
which are conceived to be moſt mate- 
rial, and refer the Reader to ſuch other 
Caſes as, being leſs uſeful, Brevity en 
d us to omit. — 
Grantee f The Grantee of the whole Reverſion, 
Em ſhall though his Grant be ſubſequent to the 
have Debt Leſſee's Aſſignment of Part ſhall have 
54 Debt for the whole againſt the Leſſee, 
becauſe the Privity of Eſtate that re- 
mains for Part, draws the whole to it. 
Cro. Eliz. 633. 
oo” of The Grantee of the Rent, though not 
may 4 Grantee of the Reverſion, may have an 
Debr for it. Action of Debt for the Rent, though 
the Reverſion continue in the Grantor. 
T. Jo. 1. 1 Lev. 22. 
Aſſigns of the Reverſion may brin 
fan, thy an Action of Covenant againſt the 
no: named, ſee, though by the expreſs Words of 
—— the Covenant the Leſſee only cove- 
againſt che nants with the Leſſor and his Heirs, with- 
Ejce. out naming the Aſſigns. 1 $4. 157. 
So may S. The Surrendree of a Copyholder 
gainſt che when admitted, may maintain an Action 


e, of Covenant againſt the Leſſee's Aſſignee, 
ce. b ſor 


ſhall 


2 
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ſor he is within the Equity of the Sta- | 
tute of the 32 H. 8. Show. Rep. 284. 

S C. 4 Mod. 80. S. C. 3 Lev. 326. 

Rent reſerved by Tenant to himſelf; Rent re- 
his Executors, Adminiſtrators and Aſ- 1 
ſigns, during the Time of the Leaſes, himſelf, his 
ſhall go to the Heir, contrary to the O- — | 
pinion of my Lord Coke in his [nſtituter, go te the 
pag. 47. as it was ſolemnly adjudged on . 
great Conſideration in the Caſe of Sa- 
cheverel v. Frogate, which is reported 
in 2 Saund. 368. 1 Vent. 146, 161. 
and in 3 Bu/'ſt, in the Caſe of Sharp 
v. S. C. Anonymus Report at the 
End of Beul. Reports, beſides the Books 
quoted in the firſt mentioned Caſe. 


See more of Grantees of the Rever- 


fian, 1 Vent. 10. T. Jo. 102. 3 Lev. 


233. 


"Ihe Aſſignee ſtands in the Leſſor's Agnes 
Place, and cannot have Rights or Pow- fav! in, 
ers that the Aſſignor had not, but has 2 : 
ſuch as he had, yet did not depend on 
Privity of Contract, which is determi- 
ned by Aſſignment. Salk. 81. 

Though the Landlord once refuſe, he The Ln. 


may at any Time after accept him, and 4 


hi 
bring his Action againſt him. 2 Saund. d, Ade. 
181, Jat. 


The 
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The Aſſignee and the firſt Leſſee are 
both liable to the Leſſor. Moor 544. 
S. C. 13 Co. 97. Poph. 55. 

The Reaſon why Aſſignee is liable is, 
becauſe of Privity of Eſtate; and the 
Aſſignor is alſo liable by Reaſon of the 
Privity of Contract. 1 Cre. 555. S. C. 


Goldſ. 120. &. C. Poph. 129. 


Aſſignee is chargeable with a nomine 
ænæ incurred after the Aſſignment, and 


not before. Mo. 357. 


* If a Leſſee aſſign a Moiety of the 
Land, a Moiety of the Rent is payable 
by the Aſſignee, and the ſame is reco- 
verable in Debt. T. Jo. 104. S. C. 
2 Lev. 231. 

+ If the Leſſor after Aſſignment ac- 
cept the Rent of the Aſſignee, the firſt 
Leſſee is diſcharged. 2 Cro. 334. S. C. 
2 Bulſt. 151. Vide 1 Cro. 715. S. C. 
2 And. 133. 3 Co. 22. 1 Lev. 308. 
S. C. Saund. 296. S. C. Raym. 198. 

* The Aſſignee of the Leſſee, if he 


f would diſcharge himſelf of paying Rent 
ſ- to the Aſſignee of the Reverſion, by 


having himſelf aſſigned to another, mult 
give Notice thereof to the Aſſignee of 
the Reverſion; and alſo tell him to whom 
he hath aſſigned, for till then he con- 
tinues Tenant according to the Opini- 
ors in 2S:4.338. Kighlyv. Bulkly. &. C. 
1 Lev. 215. Raym. 162. But this ſeems 

8 1 not 


duler 


Ch. 5. Landlozds and Tenants. 119 


not to be Law now, for that Caſe is de- 
nied in 1 Salk. 81. 

An Aſſignment and Notice thereof f. 
will not bar the Leſſor, if it were frau- _ 
dulent; for though the Aſſignment be a w zee 
lawful Act of itfe:f, yet Fraud may vi- — 
tiate that as it does others. T. Jo. 109. 

In an Action of Debt for Rent the 
Plaintiff declared for 78 J. upon three 
ſeveral Demiſes againſt the Defendant, 
as Adminiſtratrix to Thomas Freelove, 
her late Husband, in the Detinet. The 
Defendant pleaded, that after the Let- 
ters of Adminiſtration granted to her 
ard before the Rent became due, ſhe 
aſſigned to Samuel Freelove, the Inden- 
ture of Demiſe, and all her Eſtate and 
Intereſt in the Premiſſes; and that 
Samuel entered and was poſſeſſed, and 
that the Plaintiff had Notice of the 
Aſſignment before the Action brought. 

It was reſolved, that the Action lay Aion of 
againſt the Executor upon the Contract oy 1477 
aſter an Aſſignment; where it was held g 
alſo, that an Executor cannot waive a after of 
Term, unleſs he renounceth the whole /izumen:. 
Executor's Property. 

After hearing Arguments at the Bar, 
the Court gave Judgment for the Plain- 
tit, ¶ Powell abſente) 2 Vent. 209. Coghil 
v. Freelove. KI 


If 
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Privity of If both Parties are changed, the Pri- 
— vity of Contract is determined, and no- 
rermined. thing then remaining but a Privity of 
Heel Eftate, the Leſſee after Aſſignment is 
a Fable not liable to the Grantee of the Rever- 
— 24 ſion; and it ſeems for this Reaſon the 
Body Poli- Afſignor is not lia ble to the Succeſſor of 
ick. a Body politick. Poph. 55. Goldf. 182. 


Dal. 16. Cro. Eliz. 555. S. C. Goladſ. 


120. S. C. Poph. 120. See of Aſhgnees, 


Moor 270. 4 Co. 120, Cro. Eliz. 601, 


163, 757. 328, 715. S C. 2 And. 133. 
3 Co. 22. 2 Bulſt. 292. Owen 14. 2 Cro. 
334, $21. 2 Roll. Rep 247. 2 Bulſt. 
151. Laich 21, 99. Moor 11. Noy 32. 
Co. Litt. 52, 204. 2 Cr0. 396. Poph. 106. 
Dyer 45. pl: 1.66. pl. 8. 92. a. Hetl, 
46. S.C. Litt. Rep. 53. 


Of the Subject of Leaſes. 
The Si AS it appearing already by the De- 
42 A finition of a Leaſe, that it is a Spe- 


be a Thing cies of the Contract of Hiring, it fol- 
exempt Jows, that the Subject thereof mult not 
merce. be a Thing exempt from Commeroe, 
as publick and conſecrated Things = 

I uTr- 
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Further, though in the Civil Law, be the 


Things hired real or perſonal, it is de- 
noted by the fame Words, as Locatio & 
conduttio ; yet the Law of England di- Firing of 


ſtinguiſhes whether the Thing hired be |; 


perſonal, as a Horſe, or real, as a Houſe, vc. 


Land, or the like; if it be perſonal, tis 
properly and {trict'y called Hiring ; if 
real, we diltinguith further, and are to 


" conſider whether it be an inco: poreal, 
* and conſequently lie in Grant, 'or cor- 


poreal, and fo may pals by Livery of 
Seiſin; if the firſt, then ftrictly ſpeak- 
ing, it is not the Subject of a Leaſe, be- 


cauſe every Thing that may be leaſed 
muſt be ſuch into which the Leſſor may 


enter and diſtrain; and though on a 
Contract for the temporary Uſe of 


- Things that lie in Grant, a Sum of Mo- 
- ney be reſerved to be paid to the Pro- 


prietor, that is not the ſame, according 
to the legal Senſe of the Word, a Rent, 


| but a Sum in Groſs. 


We are to obſerve further, that cor- 


poreal and perſonal Things may be hired 


jointly, and then ſuch Contract is de- 


. nominated from that which in the Eye 


of the Law is conſidered as the moſt ma- 


terial and valuable; and for which con- 
' ſequently the Money is to be paid to the 


Owner. Thus if Land and a Flock of 3 
bheep are let together, the Money is Aung. 
| G 


called 


- 
- 
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called a Kent. But if a Room ready- 
furniſhed be let, in this Caſe, the Fur- 
niture being conſidered as the moſt va- 
luable Part, tis called a Letting and - 
Hiring of Lodgings, not Renting. 

Theſe Diſtinctions, bowever they 
may ſeem at firſt to be rather nice than 
uſeful, to them that ſhall thoroughly 
conſider what is ſaid in the other Parts 
of this Book, they will really appear to 

be both : For Example, 
2 The Difference betwixt a Rent an 
Rent and a Sum in Groſs ought to be nicely ſtated, 
Sum.in that we may know what is the proper 
roſs. . ag, 
Remedy for each, for the Diſtreſs is in- 
cident of Common Right, but not for 
this which is recoverable only in an 
Action on the Covenant; for this Cauſe 
alſo we were neceſſitated to ſhew the 
ditterent Conſiderations the Law has 
between letting Lodgings and leaſing a 
Houſe, it being the Foundation of the 
different Remedies the Law gives; for 
the Value of Lodgings is recoverable in 
a Quantum meruit on a Demiſe ariſing 
by Operation of Law; whereas Money 
due for Rent cannot be recovered in 
ſuch an Action, without proving an ex- 
preſs and actual Promiſe, as we ſhall 
| ſhew more at large in the Sequel. 

— From what has been remarked we 

be leaſed. ſee, that Land, Houſes, and * 
What- 
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whatever produces Fruit by the Cul- 
ture of Man, or ſpontaneouſly, whether 
it be on the Surface of the Earth, as 
Graſs; or hid in the Bowels thereof, as 
Mines, Gravel, Stone-pits, &c. may be 


'y leaſed. See 1 H. 6. 1. 5 Co. 17. 3 Lev. 

in 150. Co. Litt. 47, 142. Aleyn 57. 

ly 2 Vent. 272. S. C. 2 Mod. 74. Raym. 

ts 18. 2 Leon. 115. 3 Leon. 159. 1 Roll. 

to Rep. 8. Owen 151. 2 Bulſt 281. Noy 

57, 145. Moor 116. Benl. 112. 13 Co. 

1d 58. 1 And. 26. 

d, If one ſeiſed of Lands, and poſſeſſed g in 
er of divers Implements and Chattels, ,. 
in- make a Leaſe for Years of it, and the 

for Leſſee covenant and grant that he will 

an pay, during the Term, an Hundred 
ule Pounds at ſuch Days, this is no Rent, 

he nor in the Nature of a Rent, but a Sum 

has of Money in Groſs. Dyer 276. 

g 2 If one Grant to do a Thing, & toties 

the quoties defectus fuerit he ſhall forfeit 

for Ten Pounds; this is no Rent but a Sum 


> in in Groſs, for which Debt only lieth. 
ing Dyer 24. 

How Rent differs from an Annuity 
will be perceived, if we obſerve alſo 
what this is. An Annuity is a yearly muy, 
Sum of Money, or other Thing to be her. 
had from the Perſon of the Grantor ; 
ſometimes this Word alſo is taken for the 
Writ of Annuity, which is provided 2 
pg tac 


The LAV concerning Ch. 6. 
the Recovery of this Yearly Payment, if 
it be behind. And to this a Man may 


make to himſelf a Title by Preſcription 


or Grant. And this by Grant a Man 


may have in Fee-ſimple, Fee-tail, for 


Life or Years, to be received of the 
Perſon of the Grantor, or of him and 
his Heirs; and by this the Grantor, 
his Heirs, or either of their Grantees 
may take Advantage. Litt. fo. 41, 
Ploud. 13, 27. Co. Litt. fo. 144. 

Grant of a Rent, Annuity, or Sum of 
Money out of his Coffers, or out of the 
Land, if the Grant ſay not what Land, 
nor where, is an Annuity, not a Rent. 
Litt. fo. 48. 

Grant of a Rent-charge out of ano- 
ther's Land, becauſe it cannot operate 
as a Rent, it ſha!! be an Annuity, and 
ſhall charge the Perſon of the Grantor, 
Co. 6. 58. 

So if 'one grant a Rent out of ſuch a 
Thing as is not chargeable with a Rent, 
this Grant ſhall be an Annuity to charge 
the Perſon. Co. 6. 58. 10. 93. 

If the King had given a Sum of Mo- 
ney to one newly dignified, or another 
Man grant an Annuity pro Confilio im- 
penſo & impeadendo, or for exerciſing 
an Office. And ſo in all ſuch like Caſes 
where no Land is chargeable with the 
dum or Payment ; and the Sum be yearly, 
* 
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it ſhall be reputed an Annuity, not Rent, | 
becauſe that muſt ever iſſue out of Land. 
Co. Litt. Chapter of Rents. 

The Nature of the Rent does not The Nature 
alter the Contract, which is purely de- 9 
nominated from its Subject; ſo that if ter be 
the Rent be reſerved in Money, Corn red. 
or other valuable Commodity, yet is the 


Contract called a Leaſe. Co. Lite. 142, 
143. 


1 


SHA. VI. 


Of the Engagements of the Leſſee. 


ATIs obvious that the Leſſee is ob- re mu 
liged to perform whatever 5 

covenants to do; thoſe Reſolutions in he cove- 

our Books which regulate his Engage- nts f 46. 

ments, concern either the Rent that is 

reſerved, or the Manner the Tenant 

muſt uſe the Thing leaſed, ſo as not to 

be guilty of Waile, which will be here 

expiained in two Sections, and in the 

laſt will be conſidered the ſtill undeter- 

mined Queſtion, what the Termor may 

remove that he himſelf fixed to the 

Freehold ? | 


3 Sect. 1. 


— 


F 
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Sect. 1. Of the Demand, Suſpenſion, 
Revi vor, Extinguiſhment, Apportion- 
ment, Payment, Tender, and Refuſal of 
Rents. 


—— If a Rent be reſerved payable at cer- 
Rent, when tain Times, and the Tenant tender the 
xec:fſary Rent on the Land at the Day, and no 
Bet. Body come from the Lord to receive it; 
yet may the Lord, without perſonally de- 
manding the ſame of the Tenant aſter- 
wards, diſtrain for it; becauſe a Rent is 
not a perſonal Service, and the Place to 
demand the ſame is the Land out of 
which it ifſues; for a Tender upon the 
Land is not material, without there be 
a Demand: But if the Tenant, after the 
Tender upon the Land, had tendered 
the Rent to the Perſon of the Lord, in 
ſuch Caſe the Lord could not diftrain 
his Tenant for the Rent, till he had per- 
ſonally demanded it of the Tenant, and 
he had refuſed. Hob. 281. 20 H. 6. 31. 

7 Ed. 4. 4. 
Demand, A Demand of the Rent upon the 
bene te be. Land, or if there be a Houſe upon the 
Land out of which it iſſues, is ſufficient 
without a perſonal Demand. 29 Af. 52. 
If by the Reſervation of the Rent it is 
payable at another ace, and not upon 
the Land, it mult be demanded * ; 
0 


— 
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ſo if it be reſerved, payable at either of 


on, the two Places, at the Election of the © 
on- Leſſee; or if the Words of the Reſerva- 
of tion. be, at or in the Manſion- Houſe of 


C. in the firſt Caſe the Demand muſt 
be made at both Places, and in the ſe- 


er- cond, at or in the Houſe. Paſch. 5 

he Jac. 1. B. R. Knap v. W:hþ. 

no After this Rent is due, and Seiſin had Time of the 

it; thereof, he muſt demand it at the laſt ** 

de- part of the Day of Payment. But if no 

er- Tender be made of it at the Day of Pay- 

is ment, though no Demand be then 

to made, then the Party may at any Time 

of after the Day come on the Land, and 

he demand the Rent, and if the Tenant or 

be ſome other for him, be not there ready . 

he to pay it, this is a Denial in Law, upon 

ed which he may have an Aſſize, and there- 

in in he ſhall recover the Rent, Arrearages, 

in and Colts and Damages. 

r- But if there were a Tender by the 

id Tenant on the very Day, the laſt Mo- 

1. ment thereof (as it muſt) and no Man 
ready to receive it, in this Caſe he hath 

de no ſuch Remedy, unleſs he can after 

le meet with the Tenant upon ſome Part 

nt of the Land, and there demand it. And 

* therefore then in that Caſe, the beſt 

is way is to be on the Land the next Day 

n of Payment, and there demand the Rent 

pF; and Arrearages thereof the laſt Part of 


ſo G 4 the 


% 
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the Day; and if no Body tender it, this tenc 


is a Denial, upon which he may have * 

an Aſſize. See Litt. 235. Co. 7. 28. — 

Litt. 233. Co. Litt. fol. 153. Eſt: 
Condition of A Man may have ſuch a Condition, ther 
Ree). or conditional Clauſe in the Deed, that 3 
by it the Leſſor, upon Non- payment of 

the Rent, may enter and keep the Land Tai 

as a Pledge till the Rent be paid. For bn 

which ſee Co. Litt. 202, 203. But not and 

that he ſhall hold the Diſtreſs againſt ' Feo 

Cages and Pledges, Co. Litt. 283. if it Caf 

be a Diltreſs for Rent. Lite. Sæct. 327. Do 

Plowd. 524. 8 

Demand Demand is the calling upon any Man Rag. 
—_— for any Thing that is due; and this is ling 
; ſometimes called Requelt. Ma 
Demand for Rent muſt be made, Fo: 

though the Tenant or any for him be mo" 

not there to pay it. Co. Litt. 153. 19 

Neceſſary In moſt Caſes when a Man will enter Pe: 
70 take Ad: into Land upon a Condition for Non- 4. - 
— payment of Rent, or will have a Penalty | 
or Nomine pænæ of a greater Sum for P51) 

Non; payment of a leſs; he muſt make a * 

Demand or Requeſt for it, and that 

in that manner, for Time, Place, and Art 

Order, as is ſet down here, elſe his En- has 

try is unlawful, and he ſhall not have. * 

the Nomine penæ; and that though there | on 


7:0 vt [pv be no Words in the Deed between them, 


mp As that it ſhall be firſt demanded, and tho' 
no 


Deed. 
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no Man be upon the Land to pay it or 


lings nomine peng, or in any ſuch like 


_ fome Overt place, the laſt Day of Pay- 


- 
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tender it, 
But perhaps if the Words of the Con- 
dition be, That he ſhall enter, or the 
Eſtate ſhall ceaſe without Demand; 
there Demand may not be neceſlary. 
2 H. 7.14. Br. Tend. 41. 
As if one Leaſe for Life, Leaſe in Example. 
Tail or in Fee, rendring Rent at Mi- 


chaelmas, Provided that if it be behind 


and unpaid after the Day, the Leſſor, 
Feoffor or Donor ſhall re-enter; in this 
Caſe- he muſt demand it firſt. 
So if there be a Covenant on Condi- So of No- 
tion, that if the Rent be not paid the ne PE 


Day, the Leſſee ſhall forfeir Twenty Shil- 


Manner; he mult demand it ere this 
For feiture be loſt. Co. Litt. 153, 201, 
202. Co. 432. N 97. Dyer 329, 13, 
79,.51. Plowd. 172. 70. Co. 6. 56. 
Pe:k. Sec. 836. Co. 10. 129. 14 Ed. 


. + 
b If Leſſee be bound by Obligation to 77 fofuit 8 
piy the Rent reſerved, it muft be de- "0 
marded. Refoly. Hob. Rep. 1 2. 

One muſt demand a Rent-ſeck and 
Arrearages after it is due, before he can 
have an Alliſe for it. And this Demand 
mult be made alſo upon the Land in 


ment. 


G5 Bux 


130 


_— to 


entitle ue 
70 4 Di- 


Areſs. 


Where not 
nec gary. 


King need 
not demand, 
but Pati 
tee muſt, 
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But for a Demand to enable one to di- 
ſtrain, that muſt be made, if the Agree- 


ment be ſo, before Diſtreſs. Co. Litt. 
202, 


another. upon Condition he ſhall pay 
Twenty Pounds a Year out of it at two 
Feaſts to J. S in this Caſe neither J. &. 
nor the Heir of the Deviſor need to de- 
mand the Rent: But the De viſee of the 
Land at his Peril, muſt pay it, to ſave 
the Condition, and that without Re- 
queſt. Dyer 341, 74- 

But if one deviſeth a Rent by Will, 
and willeth, that if Default of Payment 
be, the Executors or Deviſee ſhall have 
the Land; in this Caſe the Deviſee of 
the Rent muſt demand Rent before any 
Forfeiture ſhall be of the Land. Dyer 

48. 
. If a Rent be granted with Condition, 
and that if it be Arrear, that the Gran- 
tee may diſtrain; here the Grantee may 
demand it before he diſtrain, but may 


diſtrain the firſt Day after it is due. 


Plowd. 70. 
If the King be to enter, or have a 
Nomine pænæ, for Non- payment of Rent, 


he is not bound to demand it, but his 


Patentee muſt demand it as another 
Man. Kei. 153. Co. 7. 28. 


If 


If one deviſe Lands by his Will to 
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If one be bound by Obligation or Diverſity | 
Covenant to pay the Rent reſerved on 24. T 
ſuch a Leaſe; in this Caſe to make a . 
Forfeiture of the Obligation or Breach 
of the Covenant, there needs no De- 
mand. But if it were to perform the 
Covenants contra, there it muſt be de- 
manded. Brownl. 2 par. 176. Stat. 22 
H. 6. cap. 57. Bro. Tend. 20. 

Where Demand is requiſite gaina — 2 
Re- entry into Land, or a Nomine pane, 
there it muſt be made in the Place ſub- 
ſcribed, here the laſt Day given to the 
Leſſee for the Payment of his Rent, and 
the laſt Part of the Day, ſo long Time 
before the Sun-ſet, as wherein the Mo- 
ney to be paid and received may be 
conveniently told and numbred by Day- 
light, or before Sun-ſet. And when the 
Leſſee hath two Times given to him for Where twe | 
Payment, as when the Leaſe is, rendring P ven. 
Rent at Michae/mas, or within Twelve 
Days after, or in like Manner; here 

emand mult be made on the laſt Part 
of Michaelmas Day, and the laſt Part of 
the laſt of the Twelve Days. 

But if the longer Time had been put 
into the Condition only; as rendring 
Rent at Michaelmas ; provided that if it 
be behind Twelve Days after, the Leſſor 
ſhall re-enter; in this Caſe he need not Diverſity, 
demand it at Michaelmas, but the laſt 

Part 
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Rent. ſeck. 


Time to de- 


Demand of 
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Part of the Twelve Days only, and that 
is ſufficient; and when he doth come to 
demand it, it is good to continue his De- 
mand till Night; and the Leſſor is not 
bound to make any other Demand at 
any other Time, neither is a Demand at 
any other Time good. Co. Litt. fol. 202. 


Co. 4. 72. 51. Dyer 329. 30. 79. 51. 


Ploud. 172. 76. Co. 6. 56. Perk. Set. 


836. Brownl. Tend. 41. 2 H. 7. 7. 14. 
Co. 10. 129. Co. 7. 28. Barwick's Cafe. 

If one have a Rent- ſeck to be paid at 
a Day arrear, he need not demand it 
with the Arrearages, the laſt Part of the 
Day when it ought to be paid, but he 
may demand it at any Time afterwards. 
Co. Litt. fo. 154. Co. 7. 28. 

If one be to demand a Rent only be- 


mand Rent fore he diſtrain, he is not bound to that 


are 
12 


Demand to 
be at the 
woſt nero 
riows Place 


Point of Time as before, but there he 


may demand it at any Time after the 
Day of Payment of it. Co. Litt. fo. 144, 
353. Co. 7.28, 

It muſt be made upon ſome Part of 
the Land where the Rent doth iſſue, and 
upon that Part that is moſt eminent and 
notorious, as a Capital Meſſuage, and 
a great Porch in that Houſe, and at the 
Fore-door, and not at the Back-door; 
and though the Fore-door be open, yet 
the Leſſor or Feoftor need not go in, 
though he fee the Leiſee or Feofiee 

| with- 


- 
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at within, to tender it; but if he do it at 
to the Fore-door, it is ſufficient: And if 
e- there be no Houſe, ſome Gate or Stile 
ot upon ſome Highway going through the 
at Lands charged. And if there be two 
at Places of Payment, as if it be (yielding 
2. and pay ing the Rent at ſuch a Stile, or 
1. in the Dwelling- houſe, or the like) there 
72 Demand muſt be made at both Places, 
4. for the Leſſee hath Election to pay it at 
* either. So if it be (yielding or paying, 
at at, or in a Place) the Demand-muſt be 
it made at and in the Place. 
he And if che Rent be to be paid at any 
he Place out of the Land charged with it, 
ds. then the Demand muſt be made at that 
Place, and need not to be made upon 
e- the Land charged, and there in the moſt 
at notorious Place. Co. Litt. 201. Co. 4. 
he 326. 46. Dyer 329. 73.130. 5 Ploud. 
he 172, 30. Perk. 836. 2 H. 7.14. Co. 10. 
4, 129. Co. 7. 28. Litt. Sect. 341. Co. 4. 
72. | 
of If no other Place be appointed, the ue ne. 
nd Demand ſhall be made upon the Land Place ap- 
nd always by the Leſſor, or his ſufficient 29%: 
nd Attorney. Noy 98. Brownl. 1. p. 138. 
he If the King make a Leaſe, rendring Preroga- 
Yr; Rent at the Receipt of the Exchequer, 
yet and he grant the Reverſion, his Paten- 
in, tee muſt demand it upon the Land, and 
tee need not demand it at the Exchequer ; 


h- but 
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Where it 
muſt be at 
the Houſe, 
where on 
the Land, 


Sufficient. 


On Leaſe 
F Mod,. 


1 

. 
I 

f 
R 
1 

1 
* 
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but if no Place were mentioned in the 


King's Caſe, the Party is bound to pay 
it at the King's Receipt. Co. Litt. 201. 

A. mortgaged Land to B. on Condi- 
tion that if he pay B. Money, he ſball 
re enter, after before the Day of Pay- 
ment, A. is attainted; in this Caſe 
B. is to demand the Money at the Ex- 
chequer, and not upon the Land, nor 
is the King bound to tender it. Goladſ. 
137. Pl. 41. 

And the Leſſee is not bound to make 
any Demand at any other Place; nei- 
ther is a Demand at any other place 
good. Co. Litt. 153. 

But if there be a Houſe and Land, a 
Demand at the Houle is needful to have 
a Re-entry on a Condition; but a De- 
mand on the Land to have an Aſſiſe is 
good enough for a Rent-ſeck. Co. Litt. 
153. 

If the Feoffment were of a Wood on- 
ly, there Demand muſt be made at the 
Gate, or in the Highway that leads 
through it; and if one Place be as no- 
torious as the other, the Feoftor may 
demand it at either. And therefore in 
that Caſe it is good for the Feoffee to 
tender it at both, for elſe it will not 
avail, if the Leſſor be not there. Co. 
Litt. 202, 


The 
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7. 

e The Leſſor himſelf, or ſome Body for rr 7. 

ay him, muſt come upon the Place at the 22 

T. Time when the Demand muſt be made, 

1 (as is ſhewed you before) and there he 

ll muſt make an actual or verbal Demand 

ye of the Rent; and it is good to ſet forth 

le how much it is, and to ſhew his Readi- 

* neſs there to receive it in this Manner; 

Ir Here I demand of J. S. 201. due to me Words pro- 

„ at the Feaſt of, &c. for a Meſſuage, &c. B 
which he holds of me in Leaſe by In- 

3 denture, &c. and there let him remain 

1 till it be dark that he cannot ſee to tell 

© the Money. And all this muſt be before 
fubſtantial Witneſſes. And if it be to 

a be paid on the Land, it ſeems the Leſ- 

- ſor muſt do the firſt Act (i. e.) demand 

4 it before the other is bound to pay it, 

$ and the other is not bound to pay it till 

ö he demand it. But if it were to be 


paid at a Place out of the Land, then 
the Leſſee is bound to do the firſt Act, 
(i. e.) Tender it at his Peril; but it is 
ſafe for both to do their Parts. Abun- 
dans Cautela non nocet. Dyer 329, 130, 
79, 51. Ploud. 7a. 
As for an Example to all this: If one 
make a Leaſe of a Houſe, divers Lands 
and Woods to another for Years, ren- 
dring an Hundred Pounds Rent at Mi- 
chaelmas ; Provided that if the Rent be 
behind Ten Days after Michaelmas, the 
2 Leſſor 


AP A. A = 3 


. Heir, when 
and how he 
214y take 
Advan- 
rage of A 
Canaition. 
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above. 


Leſſor ſhall re-enter, or the Leſſee ſhall 


forfeit Ten Pounds nomine pena: In this 


Caſe if the Leſſor will take Advantage 
of this Forfeiture of Land or Money, be, 
or ſome Body for him, muſt come the 
laſt Part of the laſt of the Ten Days, 
(Time enough before Sun-(et, to tell an 
Hundred Pounds) to the ſame Houſe, 
and there demand the Rent, and con- 
tinue there till Hun- ſet; and if at that 
Time the Rent be not tendered by the 
Leſſee, or ſome Body for kim, or if it 
be denied, this is a Diſſeiſin of the Rent, 
for which he may have a": Aſſiſe; and 
for this alſo the Leſſor may re-enter and 
recover the Nom:i#2 pee. dee the Books 
Bro. Dijjeif. 69. 

Every good Demand and Requeſt for 
Rent mut be made as before; and if it 


fail! in any of those Ci:cumliances, it is 


not good: Bur tf che Leſſor and Leſſee 
agree, and bs contented to have it other- 
wiſe, chere it may be good enough, For, 


Modus C conventio vincunt legem, & 


volenti non fit injuria, Co 7. 28. Co. 
5. 40. Dyer 75,51, 68. Brownl. 483. 
If one Leaſe for Yers, rendring Rent, 
on Condition that if ic be Arrear Forty 
Days after the Day, the Leſſor and his 
Heir ſhall re enter; and the Leſſor de- 


mand it, and after dic, this is a good 


Demand to give Re-entry to his Heir: 
| But 
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But if the Leſſor die after the Day, and 
then the Heir demand it, this is not a 
good Demand to give a Re- entry. 13 H. 
4. 17. Dr. and Stud. 35. 

A Demand of more than the Rent is 
a good Demand notwithſtanding for 
the Rent, to gain a Re- entry or Nomi ne 
peng. 

If two make a Leaſe, rendring Rent, 
on Condition, that if it be behind and 2 


unpaid by them, they ſhall re-enter, and na. 


one of them die, and the Survivor de- 
mand it, it is a good Demand. So if 
the Leafe were made to two, and one 
of them die, and the Rent is demanded 
of the Survivor of them. Dyer 207. 
41 E. 3. 16. See Tender infra for more, 

If a Rent be to be paid at Eaſter, 
and the Day be paſt, and the Rent not 
paid nor demanded at the Day, and he 
demand it after the Day, this is not a 
good Demand, unleſs he meet with the 
Tenant upon ſome Part of the Land, 
and there demand it. See Co. 10. 129. 
Co. 7. 18. 

If the Leſſor demand the Rent before 
he die, his Heir may enter. Ny) 97. 
See for- Demand of Rent, Goldſ. 129. 


pl. 25, 124. pl. 9. 


Tender 


Quid. 


K 
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Tender or Payment. 


It is an Offer of a Thing that oughe 
to be paid or done, at the Time and 
Place, and in the ſame Manner it ought 
to be paid and done. And this Word, 
as it is applied to Rent, ſeems to be a 
Relative to Demand, and both of them 
one to another: For in moſt Caſes 
where a Man is bound, then and there a 
Man is bound to tender a Thing to ano- 
ther, where and when that other is 
bound to demand; and there and then 
that other may and muſt demand where 
he hath Liberty to tender; and the 
Law will not make the Leſſor to attend, 
then or there to demand, where and 
when it doth not enjoin the Leſſee to 


tender; neither ſhall the Leſſee have 


Liberty to tender any where, or Time, 
but when or where the Leſſor is bound 
to wait to demand it. And therefore 
moſt of the Queſtions for Tender are 
anſwered in Demand. Br, Tend. 23. 
Co. LItt. 211, 

In all Caſes where Tender is requiſite, 
and it be made legally. though the Party 
refuſe, yet it ſhall give him as much Ad- 
vantage as if the other had accepted it; 
and the other in moſt Caſes is without 
Remedy for his Money. And in on 
0 
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of Tender of Money, Tender in Purſes Of Money. 
or Bags, without ſhewing or telling of | 
it, is ſufficient, Co. Lite. 207, 206, 209. 

Noy 94, 95. ; 

In all Cafes where by Demand of the 
Rent the Leſſor, &c. may gain a Re- 
entry as Nomine pænæ, there the Leſſee, 

&c. by Tender of the Rent muſt ſave Luder to 
the Forfeiture; and Tender is neceſſary z. 
therefore. 2 H. 7. 6. 

But the King, if he be to pay a Rent, 
is not bound to tender it. 

If one tender Rent at the Day, and _—_— 
be afrer ſued for it, he need not tender 8 - 
it again in Court, Br. Tend. 6. 

So for Money tendred on a Condi- 
tion of Obligation, according to the 
Condition. 

If one enſeoff another on Condition, What ne 
that he and his Heir ſhall render to a 
Stranger, and his Heir Twenty Shil- 
lings, Oc. and if he fail, that the Feof- 
for ſhall re-enter; this is no Rent, and 
therefore needs no Demand, but the o- 
ther is bound to pay it at his Peril. Co. 

Litt. fo. 213. 

If the Leſſee, &c. will tender to ſave nder mut 
the Penalty of Forfeiture of Land or # acre” 
Money, he muſt do it in that Manner or 3 | 
Time or Place, as the Leſſor muſt de- 9:g%:. 
mand it, and he need not do it at any 
other Time, in any other Place, or in 
any 
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Four Times 
of Payment. 
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any other Manner. Plowd. 172. Dyer If 
109. Piowd, 70. Dyer 79. 6 H 7. 2. chael 
Litt. 341. (See the Particulars above.) that 
As if a Leaſe be made, rendring Rent Part 
at Michaelma;, and the Leſſee bind And 
himſelf by a collateral Covenant or Ob- Lefl: 
ligation to pay it at the Day, here he not 
muſt tender it at the very Day, to ſave dem 
the Covenant or Obligation. Brownl. 129 
Teuder 41, 11, 20. f | If 
For the Time of Payment of Rent his ! 
there are four Times. 1. Voluntary, the 
but not ſatisfactory, and yet good to unle 
ſome Purpoſe: As if a Leſſee, Donee, out 
Cc. pay the Rent before the Day, this tenc 
is good to give Seiſin for to enable him Litt 
that hath the Rent to bring an Aſſiſe. Ten 
The ſecond Time is Voluntary and Sa- [ 
tisfactory in ſome Caſes: As if it be paid Rei 
the Morning of the laſt Day, and the afte 
Leſſor die before the End of the Day, nov 
this is good againſt the Heirs and Exe- Re! 
cutors, but not againſt the King, if he the 
were to have it. The third is the legal ] 
and abſolute ſatisfactory Time, which ſet 
is a convenient Time before the laſt In- Gr 
ſtant of the laſt Day; and then it muſt mu 
be paid or tendred. The fourth is ſa- the 
tisfactory, but not voluntary, but co- Co. 
ercive when it is done by Suit. Co. 10. 
127. Litt. Sect. 127. Plowd. 172. Ce 


If 


* 


Ch. 7. Landlozds and Tenants. 141 
If the Leaſe be, rendring Rent at Mi- Time to 


chaelmas, or Twelve Days after, or in [oor fo 
that Manner, he may tender it the laſt e Diſ- 
Part of either of the Days, and good. fue. 
And if he tender it the firſt, and the 

Leſſor be not there, and he tender it 

not the laſt Day, and then the Leſſor 
demand it, he cannot re enter. Co. 10. 

129. 2 

If the Leſſee will make a Tender of 71x of 
his Rent, it muſt be done and made in Tuer. 
the moſt notorious Place of the Land, 
unleſs the Rent be to be paid at a Place 

out of the Land, then there it muſt be 


tendred. See in Demand. Ploud. 711. 


Litt. Set. 341. Co. 4. 71. Brownl. 
Tender 23. Co. Litt. fo. 105, 201. 

lf the King leaſe Land, rendring 7 *he 
Rent at the Receipt of Exchequer, and — 1.8 
after grant the Reverhion to a Subject; 
now after this Grant, Tender of the 
Rent upon the molt notorious Place of 


the Land is ſufficient. Co. 4. 72. 


If there be a Time and Place certain ce Time 


ſet down for the Tender of a Sum in — 


Groſs upon a Condition, the Tender 
muſt be there and then; and neither of 
the Parties are bound to any other Place. 
Co. Litt, 211, 212. 


If one will tender Money due on a #* tothe 


Condition (which is not Rent) it muſt Perſon, 


be 


— — — — —— oo — — > 4 — 
— ” — — ——_ ä * 
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Tender on a 


Mortgage. 


Tunder 
where 
Places are 
in the Diſ. 
junci/ ve. 


— 


* 
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be to the Perſon of the Party whereſo- 
ever he is. Co. Litt. 210. 

If Land be mortgaged for Money, at 
the Day, the Heir, Executors, Admi- 
niſtrators, Ordinary, Guardian in So- 
cage or Chivalry, or any one, if the 


Heir be an Infant, may tender the Mo- 


ney. Co. Litt. 206, 207. 

If Land be mortgaged, and a Condi- 
tion is to pay Money on a Day, it 
ſeems the Tender muſt be (as in the 
Caſes of Rent before) any convenient 
Time before Sun-ſet: But if the Feoftor 
tender it to the Perſon of the Mortgagee 
at any Time of the Day of Payment, it 
is ſufficient. Co. Litt. 206, 208. 

That is a good Tender that is made 
with all the Circumſtances and Regard 
of Time and Place as before, If a 
Rent be to be paid at one of the two 
Days, the Leſſee hath Ele&ion which 
of them; and if he pay it either of the 
Days it is ſufficient, as in the Caſes in 
the laſt Diviſion. So if it be in one of two 
Places, as rendring Rent in the Church 
of A. or in the Church of B. Tender 
in either of them is ſufficient, but De- 
mand muſt be made in both Places. So 
if a Rent be to be paid at or in any 
Place, Tender in either is ſufficient. 
Co, Litt. 202. 


2 When 


ts. 


— 


wi 
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When a Rent is to be paid to Jointe. nx co 
nants or Coparceners (it ſeems) Tender g 
to one of them is good and ſufficient. wo 
So alſo Tender by one Jointenant (it 
ſeems) is good for all the reſt. Brownl. 

Tend. 16, 19. 

If a Leſſor diſtrain for Rent, and the 25. Effects 
Leſſee tender him all the Arrearages, 9 © Tender. 
and the Leſſor refuſe, he cannot diftrain 
after; for this is a good Tender to bar 
him in Avowry; and it ſeems he can 
have no Remedy for his Rent after. So 
if two Days Rent be behind, and he ten- 
der him one Day's Rent, this is good 
for one Day: Contra, where he tenders 
him but Part of a Day's Rent only. Stat. 

7 H. 4. cap. 18. Brownl. Tend. 2. 

If the Feoffee cometh to the Feoffor Redo 
to any Place upon any Part of the %% 
Ground the Day of Payment, and offer Mt 
the Rent, albeit it be not the moſt no- 
torious Place, nor at the laſt Inſtant of 
the Day, yet the Feoffor is bound to re- 
ceive it, or elſe ſhall he not take any Ad- 
vantage by Demand. Co. Litt. fo. 202. 

If Rent be payable at. Michaelmas, 
on Condition that if he pay not in a 
Week, &c. Here if the Feoffee meet 
the Feoffor on the Land within that ' 
Week, and tender it, it ſeems good. 


Co. Litt. fol. 202. 


But 


b * 1 1 
* 


a 
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Il ben nat. But a Tender out of the Land to the 
Perſon of the Leſſor, when the Rent is to 
be paid upon the Land, is not good; fo 
a Tender after the Days of Payment are 
paſt, is not good. So a Tender in a 
Wood, or other fecret Corner, where 
there be more notorious Places amongſt 
the Lands out of which the Rent doth 
Without iſſue, is not gocd. But if the Leſſor 
Acceprance. vill accept it at any other Place before 
the laſt Day of Payment, it ſeems then 
it is good enough. 
So Tender in Word, or Talk of 
Rent, when he doth not ſhew it, is not 
good; but he mult prove he had, and 
tendred ſo much Money as the Rent is. 
Diverſty A Tender of a Sum in Groſs on 2 
| —_ Condition is not good on the Land, un- 
Sum in leſs the Party be there to receive it. 
Groſs. Brownl. Tend. 11. Perk. Se. 83. 22 H. 
6. 65. Perk. Set. 837, 838. Co. Litt, 
210. 
As to the If the Feofftment be on Condition, 
| 3 that the Feoffor ſhall pay to the Feoffee 
dier. Twenty Pounds, and ſet no Time, and 
the Feoffor die: Now his Heir, Execu- 
tor, or Adminiſtrator, cannot tender 
the Money, for Tender by them is not 
good to perform the Condition, Co. 
Litt. 207, 208. 
Conflruc- If one owe me Ten Pounds by Obli- 


—_— ” gation, .0n Ten Pounds otherwiſe, 7 


. 7. 

the 
is to 
ſo 
are 
in a 
nere 
ngſt 
joth 
(lor 
fore 
hen 


of 
not 
and 
t is. 
n 2 
un- 
> It 
2 H. 
Litt, 


tion, 
oftee 
and 
ecu- 
nder 
not 


Co. 
bli- 


and 


be 
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he pay me Ten Pounds generally, it 


ſhall be intended the Ten Pounds upon 
the Obligation. Brownl. 2 Part, 108. 

Payment of Money to the Wife due Payment ts 
to the Husband is not good. 7 Co. 28. % Wife. 
Palm. 206. 

Entry into Part is a Suſpenſion of the Spenſer 
whole Rent, and if the Leſſee re-enter, 2. tk 
the Rent is revived. See 1 Brownl, 69. 

S. C. Hob. 326. 2 Brownl. 1 38. Gold}. 80. 
2 Roll. Rep. 398. 1 Bulſt, 204. Keil. 
158. Noy 60. 1 Cro. 341. 1 Leon. 110. 

But the Taking away any Part of the bt an 
Thing demiſed, is not an Entry, but ©: 
Treſpaſs, of which the Leſſee may take 
Advantage by an Action, but not as 2 — 
Suſpenſion of the Rent. T. Jo. 148. "22 
Roper & Ux' v. Loyd. 

In Debt for Rent, the Defendants 
pleaded in Bar to the Action, that the 
Plaintiff had entred into a Back-yard, 

Part of the Land demiſed, by Force and 
Arms, Cc. F 

The Plaintift replied, that he ought 
not to be fore-cloſed of his Action, for 
that the Defendant had let that Back- 
yard to J. S. for a leſſer Term, reſer- 
ving no Rent, and that J. S. entred, 
and aſter aſſigned unto the Plaintiff, 


Oc. which is the ſame Entry in the 


Bar, 


H The 
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Not en Re- 


The Defendants rejoin, that J. S. did 
not enter, to which it was demurred ; and 
after it was ſeveral Times ſpoken to at 
the Bar, Judgment was given this Term 
by the whole Court for the Plaintiff, 
(viz.) Hale Chief Juſlice, Twiſden, 
Rainsford and Wylde. And 

Firſt, They all held, That as the 
Pleading was in this Caſe, there could 
be no Apportionment of the Rent; for 
when there is to be an Apportionment, 
either the Jury ſhall do it upon Nil debet 
pleaded, or the Defendant may in his 
Pleading ſet forth the Value of the Land, 
and to what the Apportionment ſhall be; 
Hale aid, if the Leſſee re-demiſe Part 
to the Leſſor, reſerving a Rent, there 
ſhall be no Apportionment, for the Par- 
ties by the Reſervation have aſcertained 
what Rent ſhall be allowed for that Part ; 
but where there is no Rent reſerved up- 
pon the Re demiſe, there ſhall be an Ap- 
portionment; but if Part be aſſigned by 
the Leſſee to a Stranger, who aſſigns it 
to the Leſſor, and the Leſſee hath re- 
ſerved no Rent; in that Caſe there hall 
be no Apportionment, but the Leſſor 
comes under the Benefit of the Stranger's 
Contract. And Hale reſembled it to 
the Caſe of Lord and Tenant by an en- 
tire Service, if ſuch Tenant then part, 
the Service is multiplied, and after it be 
con- 


conveyed to the Lord, the entire Ser- 
vice ſtill remains upon the Tenant that 
holds the Reſidue. A Rent upon a Leaſe 
is not within the Stitute of Quia emptores 
Terrarum, yet in many Caſes there ſhall 
be an Apportionment at Common Law. 
If the Leſſor enters into Part by wrong, 
this ſhall ſuſpend the whole Rent; for 
in ſuch Caſe he fhall not fo apportion 
bis own Wrong, as to enforce the Leſ- 
ſee to pay any Thing for the Reſidue, 
otherwiſe of a rightful Entry into Part; 
as in the Caſe at Bar: Tis true, in A 
cough's Caſe in 9 Co. tis ſaid, a Rent 
cannot be ſuſpended in Part, and iz eſſe 
for Part. And fo in the 4 Co. Rawlins's 
Caſe, it is held, that the whole Rent 
is ſuſpended where Part is re-demiſed 
to the Leſſor. But the Court obſerved, 
that the Reſolution of that Point was not 
neceſſary to the Judgment given in thar 
Caſe, which was upon the Extinguiſh- 
ment of that Condition, which is entire 
and not to be apportioned: Bur as to the 
Rent, no Book was found to warrant 
ſuch an Opinion, but Broke, Tir. Ex- 
tinguiſpment 48. where tis ſaid, if there 
be Lord and Tenant by three Acres, and 
the Tenant lets one to the Lord for 
Years, the whole Rent is ſuſpended, 
This Caſe is not found in the Book at 
large. And in 7 E. 3.56, 57. where 

2 a For- 


- 
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a Formedon was brought of a Rent-ſer- the 
vice iſſuing out of three Acres, and as to Hal 
one Acre it was pleaded, that the De- ea 
mandant himſelf was ſole ſeiſed, and whe 
concluded Judgment of the Writ; but Ten 
it was ruled to be a Plea to the Action Ren 
for ſo much, and to the reſt the Tenant a © 
i muſt anſwer; which is a full Authority Fart 
ſi that in ſuch Caſe the Rent is to be ap- Leſſ 
portioned. And the Cale of Dorrel Rer 
and Andrews, Roll. Tit. Extinguiſhment, min 
938. is full in the Point, that where Ven 
Leſſee for Years lets at Will, which Leſ- A 
ſ:e licenſes the Leſſor to enter, that the by 
Entry of the Leſſor thereupon ſhall not the 
ſuſpend his Rent. For Hale ſaid, tho not 
it might be objected, that in regard the Litt 
Leſſee at Will cannot let, the Entry of I 
the Leſſor thereupon might be a Diſſei- and 
fin; but that is ever at the Election of Lan 
the Leſſor. And if that were now the rene 
Queſtion, perhaps the Le ſſor cannot take Ho! 
ſuch an Entry for a Diſſeiſin. the 
It is the common Experience, that ed, 
where it comes to be tried upon Nil Uſe 
deber, if it be ſhewn that the Leſlor en- to 
tred into Part, to anſwer this, by pro- YOu 
ving it was the Leaſe of the Leflee ; and ia ! 
if the Law ſhould not go upon this Dif- 8 
| ference, it would ſhake Abundance of my 
it 


Rents, it being a frequent Thing for 2 
Leſſor to hire a Room, or other Part of 
the 
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the Thing demiſed for his Convenieney. 
Hale ſaid, that a Caſe of a Leaſe for 
Years was ſtronger than a Leaſe for Life, 
where the Remedy is by Aſſiſe, and the 
Tenants of the Lands (out of which the 
Rent iſſues) are to be named: And for 
a Condition that mult be extinct, where 
Fart of the Thing demiſed comes to the 
Leſſor, becauſe ir is annexed to ſuch a 
Rent in Quantity; for if the Rent be di- 
miniſhed, the Condition muſt fail. 1 
Vent. 276. Hodgkins v. Robſon & al. 

A Rent-charge may be apporrioned Rent, bo- 
by Act of Law, or by Concurrence of pportion- | 
the Acts of Law and of the Parties, but 
not by Act of the Party ſingly. Co. 

Litt. 49, 150. F 

If a Leaſe be made of Houſes or Land, A4pportion- 
and the Houſes are deſtroyed, or the 73" —_— 
Land drowned, without any Concer © 
rence of any Act of the Leſſee; as if the 
Houſes are deſtroyed by the Inroad of 
the Enemy, the Rent ſhall be apportion- 
ed, for the Rent was payable for the 
Uſe of the Thing demiſed, and came 
to the Owner in Lieu of that which 
would have periſhed, even had it been 
in his own Occupation. Dyer 56. 

So alſo if Part of the Land be evicted, Or cui. 
that is, if one recover it by a better 
Title before the Day of Payment, the 

H 3 Rent 
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Rent ſhall be apportioned. 10 Co. 126. 

Dyer 81, 67, er. 
' Andof Rent reſerved out of Land held in 
7 = Ih Gavelkind, if the Leſſor die and leave 
two Sons, ſhall be apportioned betwixt 
„ them, ſor the Land would be ſo divided; 
and the Rent iſſues out of the Land, and 
comes in Lieu thereof. Dyer 46. 

By Recove- If the Leſſor recover Part of the 

77 of Pars. Land by an Action of Waſte, or by 

taking Advantage of any other Act of 

the Leſſee, by which Part of the Land 
was fosfeited, the Leſſee afterwards ſhall 
only pay pro rata, for what remains in 

his Occupation, Dyer 45. Co. Litt. 184, 

| 21 

By Diſcent. if Part of the Land deſcend to one 
who has a Rent-charge out of the 
whole, the Rent-charge ſhall be appor- 
tioned, and be only extinguiſhed for 
ſach a Portion of it as was iſſuing out 
of the Land deſcended. Lit. 149. 
Ploud. 41 9. 

By Dower. If a Woman be endowed of Land, 
out. of which ſhe hath a Rent-charge, 
the Rent-charge ſhall be apportioned ; 
and as to one third Part of it, it is ex- 
tinguiſhed. 9 Co. 135. 

By Grantof If the Grantee of a Rent. charge grant 

Fart. Part of it to another, the Grant is good, 

and the Rent ſhall be apportioned. 


By Porfei- 
ture. 


7 * * . n 1 K 
* „„ — 1 . ; - f K 
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The purchaſing Part of the Land, Or Pur- 
out of which a Rent-ſervice iflues, does * 
not extinguiſh the Rent- ſervice, but 
the ſame ſhall be apportioned. C. Litt. 


3. 
"Tf the Leſſor, by his Will deviſe Part By Deviſe, 
of the Land out of which the Rent if- gn 
ſues, or enfeofts a Stranger thereof; or mens. 
if the Leſſee ſurrcnder Part to the Leſ- 
for, or aſſign the Term to the Leſſor's 
Wife, and a Stranger, the Rent ſhall be 
apportioned, Co. Litt. 147, 148, 149. 

Dyer 4, 5. Plow. 10. | 
The Rent reſerved on a Leaſe of two © Katy 
Acres, with a Condition on a Contin- ry Shag 
gency, that the Leſſee ſhall have one in an 
Fee, if it happen, he ſhall hold the ſame 
diſcharged of the Rent, and that ſhall 
be apportioned, Co. Litt. 148. 
Apportionment ſhall be made accord. 4ppurrion- 


ing to the Value, not according to the 7 


Quantity of the Land. 18 E. 2. Tales, wr 
Where the Rent is payable at a Day re us 


certain, and is extinguiſhed before the —_—_— 


Day, there ſhall be no Apportionment. # extin- 
10 G. 128. oh "_ 

Entry of the Lord into Part of the So where 
Land, leaſed for Life or Years, ſuſpends ——_ aa 
the whole Rent, and it ſhall not be ap- 
portioned. Co. Lite. 148. 


H4. Rene 


* f a> 
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2 Rent ſhall never be apportioned in re- 
pon % i ſpect of the Time; but if the Rent be 
Nuantity, payable at Michaelmas, or Twelve Days 
*- 7:me. aſter, and before the laſt Day the Te- 

nant is evicted, the whole Rent is ex- 
tinguiſned. 10 Co. 128. 
Nor where If Houſes, or Land, that are let, be 
the Laſe deſtroyed by the Act of God, concur- 
rhe Defra: ring with the Act of the Leſſee, there 
rien. ſhall be no Apportionment, but the 
whole ſhall continue. Dyer 56. 

If Leſſee for Life, or Years determin- 
able upon Life, make a Leaſe for Years, 
reſerving Rent at the four Quarter- 
Feaſts, and die, ſo that the primitive 
Eſtate end before the Quarter-Day, the 
Rent of this Quarter is gone. 

Rent de- If all the Rent be granted to one in 
rermined Fee, or to a Corporation, and the 
8 Grantee die without Heir, or the Cor- 
ration be diſſolved, it ſeems in this 
Caſe the Rent is determined. Co. 5. 17. 
27 H. 8. 10. 
So of Join- If two Jointenants be, and one of 
Fenants. them grant a Rent-charge, and die; 
now the Rent is determined, and the 
Survivor ſhall hold it diſcharged: But 
if the Survivor had accepted a Releaſe 
of the Right of his Companion. See 
| | Perk. 592,593, Cc. Co. 6. 16. 
ah R. If a Rent be granted in reſpect of 
1 — Office, and the Office be determi- 
— ned 
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ned, the Rent ſhall determine alſo, 
Plow. 382. 


E xtinguiſhment. 


An Eviction of the Land leaſed by 3 By Evuicti- 
an elder Title extinguiſhes the Rent? 
for the Rent was only payable for the 
Uſe of the Land. Co. Lit. Chapter of 
Rents, 28. 6. 20, Cc. 

If a Man acknowledge a Statute, and Not as: 
afterwards make a Leaſe, and the Land 2 Row 
ſo leaſed is extended by Virtue. of the fore. 
ſaid Statute, the Rent-arrear before the 
Extent is not extinguiſhed thereby. Ho- 
bart 113. 

The Lord is not compellable to re- Recerp? 
ceive the Rent at any other Place than t ＋ | 
upon the Land, but if he does, it is a Rent. 
good Payment. Co. Litt. Chapter Of 
Rents. 20 H. 6. 30. 7 H. 4. 18. 

In an Action of Debt for Rent, re- Whether 
ſ.rved upon a Leaſe for Years; the Iſ- 2 * 
ſue being joined, if the Rent were paid Reparrs 
or not? The Defendant gave in Evi- . 
dence for Part of the Rent, that the our of he 
Plaintiff was by Covenant to repair the Net. 
Houſe, and did not, and that thereupon 
he expended Part of the Rent in repair- 
ing the Houſe; and the Queſtion was, * 
if this Evidence will maintain the Iſſue ? 

Gawdy conceived it did, for the Law gi- 


5 5 veth 


OT 
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veth this Liberty to Leflee to expend Spo 
the Rent in Reparations, for he ſhall Sen 
be otherwiſe at great Miſchief; ſor the by | 
Houſe may fall on his Head before it be judi 
repaired, and therefore the Law allow- Rev 
eth him to repair it, and recoup the eVIC 
Rent. Vid. 12 H. 8. 1. 11 R. 2. Barr, not 
242. 14 H. 4. 27. Fenner: It is no E- ſaid 
vidence; for if the Leſſor will not re- may 
— it, he is to have his Covenant againſt of, 
im. Clench ſeemed he might well ex- of 2 

5 pend the Rent in Reparations, but he V 
ought to have pleaded it, and cannot Cau 
give it in Evidence upon the General ſuft 
Iflue; and they thereupon moved the NEC 
Jury to find the ſpecial Matter: And fall; 
as to the Reſidue of the Rent, he ſhew- Act 
ed that he paid it to others that had wit! 
Rent-charges out of the Lands, which it i 
the Leſſor had covenanted to pay, and Oe 
that by the Commandment of the Lef- ticu 
for he had paid the Rent, in Diſcharge tho1 
of the ſaid Rents; and this was clearly ulin 
held good; for Payment to another by and 
the Plaintiff's Appointment, is Payment can 
to himſelf. Cro. Eliz. 222. Taylor v. m 
Beal, S. C. 1 Leon. 237. Iin 
gain 

1 Sect. 2. Of Waſte. mo 
| Definea. The Word Haſte imports, even in BY 
tac 


common Acceptation, a Diſtruction or 
Spoiling 


* 


n 
r 
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Spoiling of any Thing ; and in the legal 

Senſe i Ganibes loch Ads when — 

by the Perſon in Poſſeſſion, to the Pre- 

judice and Diſheriſon of them in the 

Reve ſion: By which Definition it is 

evident that Tenant in Fee - ſimple can- 

not in the legal Senſe of this Word be 

ſaid to be guilty of Waſte, however he 

may deſtroy the Things he is poſſeſſed 

of, becauſe ir is not to the Diſþeriſon 

of any one. — 
Waſte is divided, with reſpe& to the Oui. 

Cauſe, into permiſſive, as if the Tenant 

ſuffer Waſte to be done; or for want of 

neceſſary Repairs, permit a Houſe to 

fall; or actual, as if he commit ſome 

Act, by which it is done; and ſecondly, 

with reſpect to the Things waſted, and 

it is then either in Houſes, Gardens, 

Cc. of which we ſhall ſpeak more par- 

ticularly below: It is worth noting, what U 

though no where oblerved, that the Fa 

uling any Thing for, and in its proper 54, :: or 

and natural Uſe, as a Houle to live in, i: no Waſte. 

can never be called Waſte, however the 


ſame may by ſuch Uſe (in Proceſs of 


Time) be impaired, or decay: And a- 
gain in general, that all Damnification, 
Detriment, or Imparation of a Thing 
out of its natural and proper Uſe is 
Waſte, becauſe the Tenant only bath 
the preſent Uſufruct, and the Rever- 

ſioner 
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D. ver 
— 
Treſpaſ? 
IWaſte. 
Waſte, by 


a Stranger, without the Concurrence 
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ſioner a Right to the ſame and like Uſe 
on his Deceaſe, or any other Determi- 
nation of his Intereſt. It muſt alfo be 
done by the Tenant whilſt Tenant; 
for none but a Tenant can be faid to 
commit Waſte; in others it is a Treſ- 
paſs: And, as is obſerved, Waſte is the 
illegal Uſe of a Thing, which the Par- 
ty hath a legal Right to uſe'in its natu- 
ral and proper Manner; therefore all 
Acts done even by the Tenant before 
the Commencement, or ' after the De- 
termination of the Intereſt granted by 
the Leaſe, are Treſpaſſes, not Waſte. 
Walte muſt be done by the Leſſee, or 


of the Leſſor; for if done by the Leſ- 
for himſelf, or without the Concurrence 
of the Leſlee, it is no Waſte; or if the 
Ruin be cauſed by the immediate Act 
of God, as by Fire, Water, Cc. no 


Action of Waſte will lie. Dyer 37. Kel. 


37. Brook, Title Of Waſte in Houſes. To 
ſuffer Houſes to decay is Waſte, and 
the Tenant, tho' there is no Wood on 
the Premiſſes, is bound, notwithſtand- 
ing, to repair them, To pull down a 
Houſe in whole, or in Part, that is, 
ulling down Partition Walls, or any 
of the eſſential or fundamental Parts of 
the Building, is Waſte; but if the 
Houſe be already ruinous, to pull down 
| any, 
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any, or all the Ruins, for the erecting 
2 new*Building, is none, of the ſame 
Dimenſion ; otherwiſe, to pull down a 
ruinous Houſe, tho" ſo when the Te- 
nant firſt entred on it, or to ſuffer it 
to be burnt by Negligence or Miſ- 
chance, or if the ſame be uncovered by 
Lightning, &c. the not repairing it in con- 
venient Time, is Waſte. 1 Inſt. 53. Kelw. 
87. 10 H. 7. 22. Brook, Title Waſte. 

I find by the Opinion of the old wha: the 
Books, particularly, Inſt. 5 3. and 4 Co. Tn may 
24. that the Taking away, or break- = 
ing down Wainſcots, Doors, Windows, 
Benches, Copper, Cc. whether the 
ſame be ſer up by the Leſſor, or Leſ- 
ſee, is Waſte; and if the ſame were 
fixed to the Freehold by the Leſſor, it 
is ſo ſtill; but of late it hath been Y 
doubted whether it is Waſte, if they 
were fixed by the Leſſee; and I con- 
ceive if the Leſſee, before the Expira- 
tion of his Term, take ſuch Things 
away as he put up, and thereby do not 
any Ways weaken the Freehold, but 
leave the ſame in as good Plight as it 
was at the Time he fixed them to the 
Freehold, that in ſuch Caſe the Re- 
moval of the Things cannot be Waſte. 
See Salk. 368. 20 H. 7.13. 21 H. 7.21. 

To ſufter a Houſe, at the Time the Leaving # 


. . Houle un- 
Tenant comes in, that was new built, to — 


— 
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be uncovered, is not Waſte, tho' there- 
by the Houſe fall, and is deſtroyed; but 
if the Houſe were covered at the Time 
the Tenant came io, and he, during the 
Term, uncovered it; if thereby the ſub- 
ſtantial and eſſential Parts of the Build- 
ing, as Timber, &c. be putrified, it is 
Waſte, otherwiſe not. 1 Iuſt. 53. Brook, 
Waſte 69. 
| If the Houſe be deſtroyed by Light- 
= ning, Floods, Tempeſts, or Enemies, 
＋ without any Concurrence, or Poſſibility 
of the Leſlee's preventing the ſame; 
this is no Waſte in the Leſſee: For here 
it is not done by the Leſſee's Negligence, 
or any wilful Act of his; and he cannot 
be charged with uſing it out of its pro- 
per Uſe, and it would thus have periſh- 
ed, even in the Reverſioner's Poſſeſ- 
fion. [dem ubi ſupra. | 
| Bycutting The cutting down of any Timber- 
trees, whether Oak or Aſh, or other 


. 


Trees, which are eſteemed in ſome or 
Counties Timber- trees, to fell, or for cut 
any Purpoſe whatſoever, other than the ſuf 
repairing the old Houſe; as for the Br 
Building a new one, or the like, is | 
Waſte; ſo it is if the Timber for Re- th: 
pairs be cut at unſeaſonable Times, fo cir 
that it die; nay, tho' the Tenant buy W. 


it after he had ſold it, and uſe it as he 
ought, 


o 2 * 
— 
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ought, it is Waſte. Dyer 314. 1 
„ Title Maſte. * oy 
The cutting down Timber for Re- 
pairs, a little before it is uſed, there be- 
ing viſible Occaſion for to repair, is not 
Waſte; but if the Want of Repairs pro- 
ceeds from the Tenant's Default, it is 
double Waſte; otherwiſe, if the Houſe 


were ruinous at the Time of the Leaſe, 


and it afterwards fall. 1 Jnft. 53. 
F. N. B. 59. | 
To cut young Trees to repair, when 


there is other fitter Timber; ſo to cut 
down an Underwood, and ſuffer the 
Cattle to crop it, or to grub it up, is 
Waſte. Idem ibid. 

Trees that will never be fit for Tim- 
ber, or Timber-trees that are hollow, 
dry, and dead, ſo that they bear no 
Leaves, may be cut for Fire- boot. Dyer 
335. Inſt. 53. 11 H. 6. 1. 

To cut down more Fire, Hedge, Hay, 
or Houſe-boot, than is neceſſary, or to 
cut green Trees down, when there is a 
ſufficient Stock of dry ones, is Waſte. 
Brook Title Waſte. 1 Inft. 88. 

To cut Willow, Beech, Birch, Cc. 
that grow in Sight of, and for the fen- 
cing a Manor, or Manſion-houſe, is 
Walte. 1 Inft. 53. 


The cutting down any Fruit-trees, 
whether Apples, Pears, or any other 
Trees 


. 4 | © * 1 o 
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Trees that bear Fruit, however decay- 
ed or impaired, if they grow in a Gar- 
den or Orchard, is Waſte, though they 
are uſed to repair the Houſe; but if 
they grow in the Field, or any other 
Place, not appropriated for ſuch Trees; 
or if they be ſo abſolutely decayed that 
they bear no Fruit, nor ever can, then 
the cutting them is no Waſte. 10 H. 7. 
2, 4+ 8 E. 3. 44. Brook, Title Waſte. 
i 1 Inſt. 53. 

By Plough- To plough Lands that had not been 
"Ss ploughed in the Memory of Man, is 
Waſte; otherwiſe, if they have, and 
ſometimes were ploughed, ſometimes in 
Meadow; ſo to plough Wood-lands ; 
but the letting arable Lands lie un- 
ploughed, tho" Thorns or Weeds over- 
No — ſpread them, is not : The not repairing 
And, the Banks, which a Tenant is bound 
to do, if thereby the Water overflow 
the Soil, is Waſte ; but if the Overflow- 
ing proceed by any uncommon fiſing of 
the Water, it is not. Dyer 37 C 361. 
1 Inſt. 53. Fitzherbert's Natura Bre- 
vi um 59. 2 H. 6. 11. 


ieging) 
— Gravel, Clay, Sand, Stone, Coals, and 
Pits. generally of any Thing that is hid in the 
Bowels of the Earth, is Waſte, if the Te- 
nant have no particular Clauſe in his 


Leaſe to enable bim to do it; but if the 
digging 
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The digging any Mines of Metal, 
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di of the Gravel be for the Repair 

1 Premiſles, and uſed — x. -ay 

or if a Mine be open, the working there- 

of, or the digging a new Mine, if the 

Leaſe be of Lands with the Mines, is 

no Waſte; but if at the Time of the 
Making the Leaſe the Mine be open, - 
then the Word Mine in the Leaſe ſhall 

be reſtrained to the Mine already open, 

and the opening another will be Waſte. 

5 Co. 11. 1 Inſt. 53. 

And to conclude, the Deſtroying the ber, 
Stock of Deer in a Park, Fiſhes in a 
Pond, &c. and any Stock, by which 
the Owner may be deprived of the an- 
nual Produce, is Waſte. F | 

Tho' the above-mentioned Acts are Of the 
properly Waſte, yet as the Tenant, chou 
if he have this Clauſe in his Leaſe, Impeach- 
without Impeachment of Waſte, may d 
any ſuch Acts; it will be here conve- 
nient to conſider the Force and Effect of 
this Clauſe. 

An Impeachment of Waſte ſignifies, 
that the Eſtate granted by the Leaſe ſhall 
not be impeached, that is, ſued or mo- 
leſted for any Waſte, and conſequently 
the Tenant under no Reſtraint from 
committing it; fo thereby the Tenant 
is ar Liberty to alter, pull, or cut down, 
or do ſuch other Acts as he will, detri- 

| mental 
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mental to the Eſtate. 11 Co. 82. 6 Cy 
63. Plowd. 135, Ce. | 
Theſe Words, or ſuch as are tanta- 
mount, mult be "inſerted in the very 
Deed, by which the Eſtate is created, 
which is moſt uſual; or in a Deed made 
at the ſame Time; for a Parol Authority 
will not, according to the berter Opi- 
nion of our Books, ſufficiently ſecure the 
Tenant. 11 Co. 82. Plowd. 567. 


Loft by E- This Privilege, where the Privity of | 


the Eſtate is gone, is extinguiſhed; as if 
Tenant by Deed, with this Clauſe, ac- 
cept of Confirmation of the I ſtate, 
without ſuch Clauſe it is loſt: So if a 
Leaſe be made to A. for B.'s Liſe, with- 
out achment, Remainder to A. for 
his own, without this Clauſe, the Privi- 
legs is gone on B.'s Death; but it is not 
loſt by an Aſſignment, but paſſes from 
Aſſignee to Aſſignee ad infiaitum, be- 
cauſe the Aſſignee comes in the Place of 
the firſt Leſſee, and the Eſtate to which 
the Privilege was annexed continues. 
11 Co. 83. 
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CHAP. VIII. 
Of the Engagements of the Leſſor. 


H E Obligations of the Leſſor that 

are not of themſelves evidently 
enough underſtood, by the very Words 
of the Leaſe, are the Right the Tenant 
hath quietly to enjoy the -T hing demiſed, 
wich common Emblements, Appendants, 
&c. and, in many Caſes, to reap what he 
hath ſowed, even after the Expiration of — 
the Term ; that will be the Subje& of 
the firſt, and theſe of the laſt Section of Chi. 
this Chapter. ' | 


dect. 1, Of the Tenant's Right quietly to 
enjoy the Thing demiſed.” 


There is no Point of Law that hath 
fallen within the Compaſs of this Trea- 
tiſe, that ought to have been more lettled, 
and none that was leſs ſo than this, as 
appears by the great Number of Caſes in 
our Books where this Point has been de- 
bated. 

My Lord Chief Juſtice Vaughan bas Picertain- 
ſo copiouſly examined the molt material 42 
Authorities, and ſo nicely ſtated the ſe- Vaughan 
veral Diſtinctions and Reaſons of the“ 4 10. 
Caſes, in the Caſe of Hayes and Bicker- 


ſtaff, 
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| ſtaff, that the ſame is ſtill a ruling Caſe; 


ſo that the beſt Means of explaining this 
to the Reader, will be by giving him 
the entire Caſe; which is as follows. 


The Gaſ: of Charles Bickerſtaff being poſleſſed of a 
Mages, long Term of Years in certain Wood- 


lands and Coppices in Cobham, in the 
County of Kent, demiſed, ſet, and to 
farm let the ſame for ſix Years, Part of 
his Term, to the Plaintiff, under a Rent, 
and other Reſervations, and Covenants, 
the Plaintiff keeping and performing the 
Agreements of his Part to be kept and 


performed. 


Quod pred. Willielmus Hayes legitime 
haberet teneret & gauderet, & habere te- 
nere & gaudere potuiſſet præd. dimiſſa 
præmiſſa juxta conventionem praantea in 
& per Indenturam præd. dimiſſa abſque 
aliquo impedimento, perturbatione, evi- 
Fione, vel interruptione quacunque, de vel 
per ditt. Carol. Bicker ff, Executores, 


Adminiſtratores, vel Aſſignatos ſuos, aut 


aliquem eorum, prout per Indenturam 


prad. plenius apparet. 


That by Virtue of the ſaid Demiſe the 
Plaintiff entered and was poſſeſſed, and 
that after the Defendant, being poſſeſſed 
for a longer Term, granted the Rever- 
ſion to Charles, Duke of Lenox, to when 
the 


* 
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the Plaintiff attorned ; and that aſter- 
wards the ſaid Duke and others, by his 
Command, entered upon the Plaintiff, 
(altho* be obſerved all Agreements of his 
Part) and carried away many Loads of 
Faggots and Wood, and kept, and till 
keeps him out of Poſſeſſion, to his Da- 
mage of Eight hundred Pounds. And 
brings his Action for Breach of the Co- 
venant aforefaid. 

The Defendant pleads Enjoyment ac- 
cording to the Demiſe, and traverſeth 
the Grant of the Reverſion to the Duke, 
modo & forma. On which Caſe Vaughan, 


165 


Chief Juſtice, declared, That all Cove- Diviſion of 


Covenant 


nants betwixt a Leſſor and his Leſſee bet wixt the 


are either Covenants in Law, or expreſs 1275 and 


Covenants. 


Leſſee. 


By Covenant in Law, the Leſſee is to Of Cue. 
e joy his Leaſe againſt the lawful Entry, wn 1 


Eviction or Interruption of any Man, 
but not againſt tortious Entries, Evic- 
tions, or Interruptions; and the Reaſon 
of Law is ſolid and clear, becauſe againſt 
tortious Acts the Leſſee hath proper Re- 
medies againſt the Wrong doers. 

So are the expreſs Books of 22 H. 6. 
where a Man leaſed by Deed Poll, with- 
out expreſs Covenant, and 32 H. 6. 


where the Leaſe was by Deed indented. 


If the Leſſor leaſeth the Term by 
Deed Poll, and outeth the Leflee, he 
| | mall 
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ſhall have a Writ of Covenant upon that 
Deed Poll, altho' he hath no Indenture 
of it. But if a Stranger, who hath no 
Right, outs the Leſſee, then he ſhall not 
have a Writ of Covenant againſt the 
Leſſor, becauſe he hath Remedy by 
Action againſt the Stranger; but if a 
Stranger enter by elder Title, then he 
ſhall have a Writ of Covenant, for he 
hath no other Remedy. 

—— This ſhews, the Law gives no Re- 
ut medy to the Leſſee upon the Covenant, 
when any when he hath a proper and natural 
252 Nee Remedy againſt another who doth the 

rong. ä 

-— oy = ſame Reaſon, if the Leſſee be 
by expreſs Covenant to enjoy his Term, 
(or enjoy it againſt all Men, which is 
the ſame) he ſhall not have an Action 
againſt the Leſſor, unleſs he be legally 

outed, or evicted ; for if he be outed 
tortiouſly by any Stranger, he hath his 
Remedy againſt ſuch Stranger. 

ä So is the expreſs Book of 26 H. 6. 
r F. 3. b. where it is agreed, that the War- 
Covenant. ranty of a Leaſe for Years is hut an Action 

of Covenant, which extends not to tor- 

tious Entries, for the former Reaſon. 

How the Let I agree, if the Leſſor expreſly cove- 
>! bo nants that the Leſſee ſhall hold and en- 
bimjelf ro joy his Term, without the Entry or In- 
ail ERTIC* terruption of any, whether ſuch Inter- 
3 ruption 
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ruption be lawful or tortious, there the 
Leſſor ſhall be charged by an Action of 
Covenant for the tortious Entry of a 
Stranger, becauſe no other Meaning can 
be given to this Covenant. According- 
ly the new Authorities run grounded up- 
on that ſound and ancient Reaſon of 
Law, that the Leſſor ſhall not be char- 
ged with an Action upon his expreſs Co- 
venant for Enjoyment of the Term a- 
gainſt all Men, where the Leſſee hath his 
proper Remedy againſt the W rong-doer. 
Againſt this Truth there is one Book 
that hath, or may be pretended, which 
I will cite in the firſt place, becauſe the 
Anſwer to it may be more perſpicuous 
from the Authorities I fhall after deliver 
to redargue that Caſe. 
It is the Caſe of Mountford and Cateſ- 
by in the Lord Dyer : Catesby, in Con- 
deration of a Sum of Money and a 
Horſe, made a Leaſe to Mountford for a 
Term of Years, & ſuper ſe aſſumpſit 
quod the Plaintiff Mountford pacifice & 
quiete haberet & gauderet the Land de- 
miſed, durante termino, fine evictione & 
interrupt ione alicujus perſonæ. Aſter 
Catesby's Father entered upon him, and 
lo interrupted him; whereupon Mount- 
ford brought his Action upon this Aſ- 
Jumpfit, and Catesby pleaded he did not 
allume, and found againſt him. It was 
moved 


| 
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moved in Arreſt of Judgment for the 
Defendant, that the Entry might be 


wrongful, for which the Plaintiff had 


his Remedy; but it was diſallowed, and 
Judgment affirmed for the Plaintiff, be- 
cauſe, (ſaith the Book) it is an expreſz 
Preſumption and Aſſumption that the 
Plaintiff ſhould not be interrupted. And 
this Caſe is not expreſly denied to be 
Law in Eſſex and Tiſdale's Caſe in the 
Lord Hobart, as being an expreſs Al 
ſumption. Note; Tho” the Lord Dyer's 
Caſe be an Action of the Caſe upon an 
Aſſumpfit, and our Caſe an Action of 
Covenant; yet in the Nature of the 
Obligation there ſeems no Difference 
but in the Form of the Action; for to 
aſſume that a Man ſhall enjoy his Term 
quietly without Interruption, and to 
covenant he ſhall ſo enjoy it, ſeems the 
ſame Undertaking. 

But if the Reaſon of the Law differ in 
an Aſſumpſit ſrom what it is in a Cove- 
nant, as ſeems implied in Tiſdale's Caſe, 
then this Caſe of the Lord Dyer makes 
nothing againſt the Caſe in Quettion; 


which is upon a Covenant, not an 4. 


ſumpſit. 
Elias Tiſdale brought an Action of 


Covenant agaiaſt Sir Miliam Eſſex, and 
declared, that Sir Hilliam convenit pro- 
mifit & agreavit ad & cum prad. Elia 

3 Jud 
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quod ipſe idem Elias haberet occuparet & 
gauderet certain Lands for ſeven Years, 
into which he entered, and that one 
Elfing had ejected him, and kept him 
out ever ſince. Reſolved, becauſe no 
Title is laid in E/fing, he ſhall be taken 
to enter wrongfully, and the Leſſee hath 
his Remedy againſt him ; therefore ad- 
judged for the Defendant Efſex. 

Here is a Covenant for enjoying, du- 
ring the Term, the ſame, with enjoying 
without Interruption, (for if the En- 
joyment be interrupted, he doth not 
enjoy during the Term,) the ſame with 
enjoying without any Interruption ; the 
ſame with enjoying without Interrup- 
tion of any Perſon; which is the Lord 
Dyer's Caſe: But twas here adjudged 
the Interruption muſt be legal, or an 
Action of Covenant will not lie, becauſe 
there is Remedy againſt the Interrupter. 
So is there in the Lord Dyer's Caſe. 

And a Rule of that Book is, That the 
Law ſhall never judge that a Man cove- 
nants againſt the wrongful Acts of Stran- 
gers, unleſs the Words of the Covenants 
be full and expreſs to that Purpoſe ; 
which they are not in our preſent Caſe, 
becauſe the Law defends againſt Wrong. 

Brockinag brought an Action upon an 
Aſſumpfit againſt one Cham, and declar'd, 
that the Defendant aſſumed, that the 

- I Phan» 
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Plaintiff ſhould enjoy certain Lands ac- 
cording to his Leaſe, without the leaſt 
Interruption or Incumbrance of any 
Perſon, and ſhews in Fact that this Land 
was extended for a Debt due to the 
King by Proceſs out of the Exchequer, 
and fo incumbred. After Verdict for 
the Plaintiff, it was moved in Arreſt of 
Er that no good Breach was aſ- 

gned, becauſe he did not ſhew that 
the Judgment was a lawful Incumbrance, 
for elſe he might have his Remedy elſe- 
where; and Judgment was given for 
the Defendant. 

This Caſe was an Aſſumpfit, as the 
Lord Dyer's was, and by as ample Words; 
for the Land was to be enjoyed without 
any Let, which is equivalent with the 
Words of gion & pacifice, in the Lord 
Dyer's Cale; and is a Caſe in Terminis 
adjudged contrary to that in the Lord 
Dyer ; and upon the ſame Reaſon of 
Law in an Aſſumpfit, as if it had been a 
Covenant, viz. becauſe the Plaintift had 

bis Remedy againſt the Wrong-doer. 
Chant flowre brought an Action of Co- 
venant againſt one Pri/ly and Dr. Water- 
houſe, as Executors of John Mount fichet, 
and declared, That the Teſtator had 
ſold him Twenty-nine Tuns of Copperas, 
and agreed, that if the Teſtator failed 
of Payment of a certain Sum of Money 

upon 
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vpon a Day certain, that the Plaintiff 
might quietly have and enjoy the ſaid 


. Copperas: That the Money was not 


paid at the Day, and that he could not 
have and enjoy the faid Twenty-nine 
Tuns of Copperas : Judgment was gi- 
ven by Nihil dicit againſt the Defen- 
dants, and upon a Writ of Enquiry of 
Damages, 260/. Damages were given. 
Upon Motion in Arreſt of Judgment, it 
was reſolved by the whole Court, that 
the Breach of Covenant was not well aſ- 
ſigned, becauſe no lawful Diſturbance 
was alledged; and if he were illegally 
hindered or diſturbed of having the 
Copperas which he had bought, he had 
ſufficient Remedy againſt the Wrong- 
doers. 

Dod was bound in an Obligation to 
Hummond, conditioned that Hammond 
and his Heirs might enjoy certain Copy- 
hold Lands ſurrendered to him. The De- 
fendant pleaded the Surrender, and that 
the Plaintiff entered, and might have en- 
joyed the Lands. To which the Plaintiff 
replied, that after his Entry one Gay 
entered upon him and outed him: It 
was adjudged the Replication was naught, 
becauſe he did not ſhew that he was 
evicted out of the Land by lawful Title, 
for*elſe he had his Remedy againſt the 
Wrong-doer. 
<4 This 
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This was in an Action of Debt upon 
a Bond, conditioned for quiet Enjoy- 
ment, ſo as neither upon Covenant, up- 
on Aſſumpſit, or upon Bond conditioned 


for quiet Enjoying, unleſs the Breach 


be aſſigned for a lawful Entry or Evic- 
tion (and upon the ſame Reaſon of Law, 
becauſe the Leſſee may have his Re- 


medy againſt the Wrong-doers) an Ac- 


tion of Covenant (Caſe or Debt) can- 


not be maintained. 
To theſe may be added a Reſolution 


in Nokes's Caſe in the 4th Rep. where 
a Man was bound by Covenant in Law, 


that his Leſſee ſhould enjoy his Term, 
and gave Bond for Performance of Co- 
venants: In an Action of Debt brought 
upon the Bond, the Breach was aſſigned 
in that a Stranger had recovered the 
Land in an Ejectione firme, and had 
Execution; though this Eviction were 
by Courſe of Law, yet for that an elder 
and ſufficient Title was not alledged, 
ppon which the Recovery was had, ic 


was no Breach of the Covenant, and 


conſequently that this Action did not lie. 


Inconveniencies if the Law ſhould be o- 
therwiſe, 


1. A Man's Covenant, without neceſ- 


| ſary Words to nake it ſuch, is ſtrained 


Ly to 
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. 
n © be unreaſonable, and therefore im- 
* probable to be ſo intended; for it is un- 
J- reaſonable a Man ſhould covenant againſt 
d the tortious Acts of Strangers, impoſ- 
h ſible for him to prevent, or probably to 
2 attempt preventing. | 
, 2. The Covenantors who are inno- 
I cent, ſhall be charged when the Leſſee 
— hath his natural Remedy againſt the 
* Wrong-doer, and the Covenantor made 
to defend a Man from that from which 
n the Law defends every Man, that is, 
e from Wrong. | 
T, 3. A Man ſhall have double Remedy 
n, for the ſame Injury againſt the Cove- 
J= nantor, and alſo againſt the Wrong» 
18 doer. a : 
d 4. A Way is opened to damage a 
C third Perſon (that is the Covenantor) by 
d undiſcoverable Practice between the Leſ- 
e ſee and a Stranger; ſor there is no Dif- 
er freulty for the Leſſee ſecretly to procure 
d, a Stranger to make a tortious Entry, 
it that he may therefore charge the Cove- 
d nantor with an Action. 
E. 


Application of the Reaſon of Law to the 
J- Caſe in Queſtion. 


1. When a Man covenants his Leſſee 
ſhall enjoy his Term againſt all Men; he 
doth neither expreſly covenant for his 
3 En- 


— 
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Enjoyment againſt tortious Acts, nor 
doth the Law fo interpret his Covenant, 
So here, when the Leſſor covenants 
the Leſſee ſhall enjoy againſt his Aſſigns, 
he doth not covenant expreſly againſt 
their tortious Acts, nor ought the Law to 
interpret he doth it here more than in 
the other Cafe. 

2. Ie is as unreafonable he ſhould co» 
venant againſt the tortious Entries of his 
Aſſigns, as againſt the tortious Entries of 
other Strangers; for he hath no Proſpect 
who of his Aſſigns may wrongfully eject 
his Leſſee more than any other Strangers 


may do it; nor any Power to prevent the 


Tort of the one more than the other, as 
being equally unknown to him; nor is 
there any ſenſible Difference to be found, 
where a Man covenants his Leſſee ſhall 
enjoy quietly againſt all the Johns and all 
the Thomas's in the World, than where 
againſt all Men; for tho” the one Cove- 
nant be narrower than the other, yet 
the Covenantor can no more prevent 
the Wrongs which may be done by the 
ome and Thomas's, than he can the 

rongs may be done by any Man; nor 
can the Covenantee fear more a Wrong 
to be done by them, than by any other 
Perſon not ſo named. | 

3. If the Aſſignee of the Leſſor enters 
tortiouſly upon the Leflee, he hath his 
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proper and natural Remedy, equally a- 
gainſt him, as againſt any other Stranger 
that ſo doth. | 

4. If the Leſſee may charge the Co- 
venantor with an Action in this Caſe for 
his Aſſignee's tortious Entry, then he 
may be doubly ſatisfied for the ſame Da- 
mage, (viz.) By the Covenantor upon 
his Covenant, and by the Aſſignee for 
his Treſpaſs, which the Law permits 
not but in rare Caſes, and upon ſpecial 
Reaſons. 

5. The Leffee may as well combine 
with ſome remote Aſſignee of the Leſ- 
for, to make a wrongful Entry, to the 
End to charge the Covenantor therewith 
upon his Covenant, as with any other 
Stranger. 

6. Laſtly, by the very Words of this 
Covenant, the Leſſor cannot be charged 
with Breach of Covenant for the torti- 
ous Entry or Interruption of his Al- 
fignee: The Words are, that the Leſſee 
ſhould lawfully legitime haberet, teneret, 
& gauderet, tenere & gaudere potuiſſet, 
the Premiſſes, without the Let, Inter- 
ruption, &c. of the Defendant, his Ex- 
ecutors, Adminiſtrators and Aſſigns. 
If the Leſſor were to be charged with 
the tortious Acts of his Aſſigns, there 
needed no more (if theſe Words would 
do it) than to ſay the Leſſee ſhould 

I 4 have,, 


#, 
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have, hold and enjoy the Lands demi- 
ſed, without Interruption of the Leſſor, 

. his Executors, Adminiſtrators ; and the 
Word lawfully was uſeleſs and ſenſeleſs 
in the Covenant alſo. | ; 

But when it is ſaid, that he ſhould 
and might. lawfully have, hold and enjoy 
it againſt the Leſſor, his Executors, Ad- 
miniſtrators and Aſſigns, what other 
Meaning can be given the Words than 

. that he might, according to Law, enjoy 

Ar, and that the Leſſor, his Executors, 
Adminiſtrators or Afigns, ſhould not 
have Power lawfully to hinder him ? 

For a Man then is ſaid to enjoy a 
Thing lawfully, when no Man lawfully 
can hinder his enjoying it. So as by all 
the Authorities cited, by all the Reaſons 
of Law Anciently and Mcdernly, and 
by the particular Words of the Cove- 
nant in Queſtion, the Defendant cannot 
be charged with Breach of his Cove- 
nant for the tortious Entry of his Aſ- 
ſignee upon the Plaintiff, 

A Replevin brought, and the Beaſts 
returned -/ongata, whereupon there was 
a Capias in Withernam, and nine Oxen 
taken. The Plaintiff in the Replevin. 
gave the Sherift's Bailiff a Bond of 10 /. 
to ſave him harmleſs for thoſe Oxen. 
The Defendant in the Replevin, whole 

\ Beaſts they were, brought a Detinue a- 
gr ainſt 


* - 
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1 gainſt the Bailiff, and thereupon he ſued. 
42 his Bond for his Damage in being di- 
* ſtrained in the Detinue. This appear- 
G ing in the Court, and judgment de- 
manded in the Debt, Brinſley ſaid, Que 
4 dites vous que il doit Defender Encoun- 
| ter touts le mond. Non ferre, ne En- 
F counter nul Action au quel vous poies 
4 aver droiture defence ſans luy per la Ley, 
4 per que aviſes vous. And ſo was the 


, general Opinion; but. it was not ad- 
| judged.- 

5 

t 


The Difference between this Co ven int and 
a General Covenant againſt all Men. 


— 8 


1. It is ſaid this is not a general Cove 
nant to enjoy againſt all Men, wherein 
the Law is clear, but rather a Covenant 
againſt particular Men. 

2. That there is Authority, that if a 
Man covenant for quiet Enjoyment a-- 
gainſt a particular Perſon, that Covenant 
ſhall extend to the tortious as well as le- 
gal Entries of ſuch particular Perſon. 

Anſu. The Covenant in Queſtion is 
no particular Covenant, tho' it be not 
the moſt general; no more is a Covenant 
to enjoy againſt all of the Names of 
Thomas and Jobn, or againſt all Men 
now living, or againſt all Claiming under 
the Covenantor ; yet no Man conceives 

I 5. pet ic. 
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it more rational to charge the Covenan- 
tor for tortious Entries done by ſuch, 
than for the tortious Entries of Men of 
any other Name; and it is as uncertain 
to the Covenantor and Covenantee who 


are Aſſigns, or what Aſſignee of the Tt 
Leſſor will make a tortious Entry, as ther 
what other Men will do it. char 

But not ſo of a particular Perſon, _— 
who is in the Covenantor's Proſpe& to prel: 
prevent, and the Covenantee's to fear. ulele 

1. In a Covenant to enjoy againſt all the | 
Men, a Man covenants for Injoyment for 
againſt himſelf, Executors and Aſſigns, | if if 
(for they are a Part of all Men) but not C 1 
againſt their tortious Entries, more than 6 

ainſt all other Mens tortious Entries. are ( 

If a Man covenant for Enjoyment a- they 
gainſt his Executors, Adminiltrators and P res 
Aſſigns, and all others, it is not a diffe- wan 
rent Covenant from that of Enjoyment plied 
againſt all Men; for a Man's Executors, " 
Ad niniſtrators and Aſſigns, and all o- D | 
thers, are all Men. t - 

So if a Man covenants for Enjoyment 10 1 
againſt A. B. C. and all others, it is the * 
ſame as to covenant for Enjoyment a- 1 
gainſt all Men; for A. B. and C. and Real 


all others, are all Men: Therefore that 
Difference, that this is not a general Co- fed... 
venant, is, Differentia ſoni non ponderis, Ki 
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and hath no Reaſon of Law to diverſify 
it from a general Covenant. 


Ob jections. 


It was ſmartly objected by my Bro- 
ther Broome, If the Leſſor ſhall not be 
charged upon his Covenant for the tor- 
tious Entry of bis Aſſignee by this ex- 
preſs Covenant, then is the Covenant 
uſeleſs; for by a Covenant in Law upon 
the Leaſe it ſelf, he was to be charged 
for a legal Entry made by his Aſſignee, 
if this Covenant had not been at all. 

I anſwer, it is not neceſſary the Leſ- 


ſor and Leſſee ſhould: underſtand what 


are Covenanrs in Law, and therefore 
they might impertinently make an ex- 
preſs Covenant which they underſtood, 
which was already ſupplied by an im- 
plied Covenant which they underſtood 
nor. 

As where a Feoffment is made by 
Dedi and: Conceſſi, which is a Warranty 
in Law, it is not rare to have an ex- 
preſs Warranty of the ſame Extent with 
the Warranty in Law. 

But there is a more cloſe and ſolid 
Reaſon why they are named. in the Co- 
venant, for if they had not been expreſ- 
ſed, the Demiſe itſelf had been a Cove- 
rant in Law againſt the legal Interrup- 

tiona 
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tions both of them and all Men elſe. 
But by expreſſing a Covenant againſt 
them, the general Covenant againſt all 
Men is thereby. reſtrained, and not en- 
larged againſt them; for now the Leſ- 
for- hath covenanted for Enjoyment a- 
gainſt the legal Evictions of himſelf, his 
Executors, Adminiſtrators and Aſſigns, 
and of no other. 

his was clearly reſolved in Nokes's: 
Caſe, where a Man by his Deed grant- 
ed and demiſed certain Land for Years, 
which Demiſe imported in itſelf a Co- 
venant in Law; and he further expreſ- 
ly covenanted for Enjoyment againſt 
himſelf and. all others claiming by, 
from, or under him, which expreſs Co- 
venant was narrower than his Covenant 
in Law ; and gave Bond for Perform- 
ance of Covenants. Iwo Points were 
reſolved, 

1. T hat this Bond extendeth to the- 

Covenant in Law. 

2. That by the expreſs Covenant, the 
Covenant in Law was reſtrained by: 
Popham's Opinion, and all the Court. 

3. It was agreed that the ſame had 
been reſo]ved before about 14 Eliz. in 
the Cafe of one Hammond; and Sir Ed- 

ward Coke, in the Cloſe of the Caſe, faith, 
much Inconvenience would elſe happen 
againſt the Intention of Parties; the eu- 

| preſs 


preſs Covenants in Deeds being different - 
from the Covenants in Law uſually; 
4. Ir is there agreed, that it is not ſo 
in real Warranties as in Covenants; but 
it is at Choice to take the Warranty in 
Law, or the expreſs Warranty. 
Another Objection is upon the Caſe 


* 46 E. 3. where the Lelſdr outed his 
Leſlee 


for: Years; and inſeoffed another 


of the Land, who held him out. It is 


agreed that the Leſſee may have a Quare 
ejecit infra terminum againſt the Feof- 
fee, yer his Action was good againſt his 
Leſſor. But this Caſe makes nothing to 
the preſent Caſe: 

For at the Common Law the Leſſee 
had no Action but of Covenant againſt 
his Leſſor, or an Ejectione firma at his 
Choice: 

The Quare ejecit infra terminum is gi- 
ven by the Stat. of Weſtm. 2. c. 24. for 
Recovery of his Term againſt the Feof- 
fee; for an Ejectione firmæ lies not againſt 
him, becauſe he came to the Land by 
Title of Feoffment, and not by Tort; 
and this new Remedy by Statute takes 
not away the more ancient at Common 
Law; but that Common I aw gives not 
two Satisfaftions for the ſame Injury, as 
it would if the Covenantor and the Treſ- 
E were both charged to anſwer the 

lee; and ſo the Book reſolves. : 

The 
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The Book of 2 E. 4. F 15. may be 
objected. 

A Man inſeoffed another, and entered 
into Bond to warrant and defend the 
Land for Twelve Years: Two Judges, 
the Court riſing, ſeemed to doubt whe- 
ther the Word Defend might not extend 
to defend from Entries, Oc. 

But the Difference which ſome take 
of a Covenant to enjoy againſt one or 
more particular Men,and to enjoy againſt 
all Men; as if in the firſt Caſe the Co- 
verantor were to be charged for the tor- 
tious Entries of particular Men, but not 
where the Covenant is againſt all Men, 
1 underſtand not: As if all particular 
Men, could they be enumerated, were 
not the ſame with all Men, and as if 
fome particular Men were not a Part of 
all particular Men ; and the Reaſon of 
Law is the ſame for one as for all; the 
Party hath his Remedy againſt the 
Wrong doer, and the Covenant mean- 
ing no more, whether againſt one or all, 
than that the Leſſee ſhould have an in- 
defeaſible Title in Law; and being but 
in Nature of a Warranty, is no Dif- 
ference. 

The Caſe which gave Colour to this 
Opinion, that if a Man covenants for 
Enjoyment againſt a particular Perſon 
or Perſons, that he covenants as well 

againſt 
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againſt their tortious Entries as legal, 
is the Caſe of Wi/ſon and Foſter againſt 
Lonard Mapes, 32 El. remembered in 
Tiſdale's Cale, in the Lord Hobart, and 
reported by Crook. 

Mapes made a Leaſe of the Parſonage 
of Brankifter to Milſon and Foſter for a 
Year, and covenanted to ſave them 
harmleſs for that Year's Profits againſt 
one Blunt, then Parſon of Brankiſter, 
who entred upon them, and took the 
Tithes. 

In an Action of Covenant brought a- 
gainſt Mapes by Wilſon and Fofter, tho” 
they did not ſet forth any good Title in 
Mr. Blunt for that Year's Profits, it was 
adjudged for the Plaintifts, becauſe, ſaith 
the Lord Hobart, the Covenant was to- 
fave them harmleſs for that Year's Profits 
againſt ſuch a Man particularly. 

Which imported, they ſhou'd not be: 
damnified in that Year's Profits by Blunt, 
which was more than to warrant the 
Title, for Blunt might go beyond the- 
Seas, die inſolvent, and ſo prevent them. 
of the Remedy for the Profits. 

So in Crook it is ſaid, that the Cove- 
nant being againſt a particular Man, it 
extends to his tortious Entries, Arguendo ; 
but there it appearing that Blunt was. 


Parſon of the Rectory, the Court was of 


Opinion, that his Entry was legal and 
good, 


' 
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that Caſe was charged for a | 
and not wrongful. So is the 
preſs in the End of the Caſe. 

If a Man, upon Sale of Land, refuſes 
to give a general Warranty againſt all 
Men, but narrows his Warranty, and. 
gives only 2 him and his Heirs, this 
alters not the Nature of the Warranty 
(as to make him any way anſwer for- 
tortious Entries, or to ſubje& him to 
any thing more than his Warrantry a- 
gainſt all Men ſubje&ed him): So in 


Entry, 
k ex- 


a Covenant upon a Leaſe, for Enjoy- 


ment againſt him and his Aſſigns, (which 
is. in the Nature of a Warranty for a 
Chattel) he ſhall not otherwiſe be charged 
by his Covenant, than if he had cove- 
nanted,. that is, warranted againſt all. 
Men. Vaughan 118. 


Sec. 2. Of Common and Emblements. - 


Common is a Right to uſe that which 


is-another's jointly with the Proprietor ;. 


ſo that in all Commons the Property of. 
what's commonable is in one Ferſon a 


Right to ule it in him and one more at 
the leaſt. 


Diviſioneof Common is divided in our Books vari- 


Cam men. 


ouſly. The principal Diviſions are either 


from the Nature of the Things in com- 


mon; 
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and therefore the Covenantor in 


Ch. 
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mon; as if of Graſs-ground it is called 
Common of Paſture, and very frequently 
in our Books, imply Common, as the moſt 
uſual.. If it be a Right of Fiſhing, then 
it is termed "Common of Piſchary : If of 
Digging for Turf, Common of Turbary - | 
Or, laſtly, ic may be of Eftovers : (i. e.) 
Of taking Wood. If we look back into How it be. | 
the Origine of Common, we ſhall find it 
began SN by Permiſſion, or rather by 
the Incroachment of the Tenants on | 
careleſs or ignorant Lords of Manors ; 

and that by long Continuance, Cuſtom 

has turned what was originally gained by 
Uſurpation, or at moſt held by Suffe- 

rance, into a fixed Right. 

If the Tenant have a Right to uſe the Houſe, Fire, 
Woods, that Sort of Common is known #e-ze and _ 
by the ſeveral Names of Houſe- boot, hrs | 
Fire- boot, Hedge-boot, and Hay. boot; and | 
theſe every Leſſee for Life or Years, if 
not reſtrained by any particular Cove- 
nant, may take by Law, tho' not autho- 
rized by any particular Agreement: And #kſbalt- 
he who has a Right to one may take be. 

Reſt, but muſt take Care not to cut. 

more than he has Occaſion for; and: 

may, as it ſeems, cut Wood for ſuch, 

Purpoſes ſome Time before he uſe the. 

ſame, that it may grow dry and fit for 

Uſe. But the Wood for Fire- boot muſt How to be 

be conſumed in the Houſing on the Land. 
leaſed ; 


* 
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Common 
Paſture di- 
| vided. 


leaſed; the Houſe-boot, for repairing ſuch 
Houſes ; and fo of Hay-boot and Hedge- 


boat, or elle the Tenant will be guilty 
of Waſte. Dyer 10. Co. Litt. 41 Brook, 
Title Common. 

This Common of Eſtovers is ſometimes 
certain, ſometimes uncertain, and may 
be claimed by Grant, and then it is in 
Groſs; or by Preſcription, and then it is 
appendant, and ever appertains to 2 
Dwelling-houſe, and is inſeparable from 
it: So that whoever hath the one, always 
hath the other: And the Houſe mult be 
an ancient Houſe, and the Chimnies 
ancient Chimnies, not new ones If 
more be taken- by the Commoner than 
he is intitled to, the Owner may bring 


Treſpaſs. If the Owner deſtroy the 


Wood, ſo that the Commoner cannot 
have his Eftovers, if he have the Free- 
hold he may bring an Aſſiſe, if not an 
Action on the Caſe. 4 Co. 37. 8 Co. 46. 
F. N. B. 18. 1 Brownl. 221. 

Common of Paſture, which wilt be the 
Subject of our Enquiry here, is claimed 
by Grant as Common in Groſs, or by 
Preſcription, and it is then either Appen- 
dant, Appurtenant, or by Reaſon of 


Neighbourhood, which in the legal 


Phrale is called, Pur cauſe de vicenage; 


but in ReſpeR of the Intereſt in the 


Common, it is either certain or incertain ; 
Common 
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How it may 
be claimed. 


C,mmon cannot be claimed otherwiſe, 
as Ratione commorantia, by Reaſon of 
Commorancy in fuch a Houſe ; and the 
Common, that is and may be claimed, 
tho” it is uſually claimed by Preſription, 
yet it may be by Grant. 4 Co. 38. 


Common in Groſs is where Common — 


is claimed by ſpecial Grant in Writing, quit. 
and not by Reaſon of any Land, whe- 


ther the Common ſo claimed be for any 


or all kind of Beaſts, for a definite or in- 


definite Number. 4 Co. 38. 


The Grant of a Common, quandg- Grants of 
Common 
cunque the Beaſts of the Grantor take ;,,, ;, 5 
Common, enable the Grantee only to corſtrucd. 
take Common when his Cattle do. So | 
a Grant abicunque the Grantor's Beaſts, 
can give no Right to Common in any 
Place where his do : And in general, the 
Grant of a Common is to have a reaſon- 
able Conſtruction, as the Grant of one 
in all his Manor is to be underſtood for 
Commonable Cattle, not for Pigs; nei- 
ther is it to be conſtrued to extend to 
Gardens within the Manor. So likewiſe. 
a Grant of a Meſſuage for three Years, 
with Common for Ten Bealts every 
Year, will not enable the Grantee, 
though he forbear uſing his Common 
for Two Years to put Thirty Beaſts in 
the laſt, for thereby the land might bz 
ſurcharged; nor can the Grantee take 
Common 
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Common for more than Ten. 27 H. 6, 
35. Finch 85. 
atim And as by this Grant, the Grantee 
of the gains a Right, ſo allo does it reſtrain the 
Grantor from doing any thing to the 
Prejudice of the Common, whereby the 
Grant might be made leſs effectual or 
beneficial, as by erecting any thing on 
„ _ the Waſte. 1 Brownl. 220. | 
my — Copybolders may alledge, that by the 
holders, Cuſtom every Cuſtomary Tenant oughr 
to have Common in the Lord's Waſte; 
and fo they may preſcribe to have Com- 
mon in the Soil of another, bur they 
muſt do it in the Lord's Name. 6 Co. 59. 
a Co. 32: 
hibabitents And the Inhabitants of a Vill or Towr 
— fog may preſcribe to have Common in ſuch 
+ Place, as belonging to their ancient 
Houſes: 6 Co. 59. | 
How ts pre- A Preſcription excluſive of the Owner 


Jeribe®- of the Soil is void, becauſe unreaſonable ; * 


goin wy bat to exclude him for any particular 
| Time of the Year is good. See 1 Brownl. 

187, 232. and 2 Bun. 61. 

in Generally for Common, à Cuſtom or 
geribing Preſcription may be alledged for all Sorts 

men. of Cattle; or for ſome Sort only, and it 

may be ſor ſome Kind of Cattle only, 


Nile in 


GCouchant on ſuch a Place, which is 
certain by Conſequence, or it * 
N 


or it may be for Cattle Levant and 


cient] 
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with Number, and for the whole Year, 


.or for half the Year, for more Cattle at 


one Time, or fewer at another, and in 


the preſcribing theſe Things are requi- 


ſite. 


1. If for Common Appendant, it muſt r pen. 
be for Cattle Levant and Couchant upon dans. 


the Land to which the Common is Ap- 
pendant. For if it be for all Cattle 
without Exception, it is not good. 2. It 
muſt not be to a Thing which began of 
late ; therefore Preſcription to Common 
Time out of Mind, to a Houſe built 
within the Time of Memory, cannot be 
good. Goldsb. 38. 1 Brewnl. 180, 189, 
and 232. 2 Brownl. 47, 63, 222, and 
297. March 83. : 


Common Appendant is where a Man Common 
hath Common for his Commonable — 


Cattle, as Oxen, Horſe, and Sheep, &c. 
in the Ground of another, only by 
Reaſon of certain Land which was an- 
ciently Arable, unto which the Common 
was annexed; and this ſeems to have 
been originally annexed to it for the 
Maintaining of the Cattle that manured 
the Land. And this is the beſt Com- 
mon, being of common Right, and ever 
annexed to Land originally Arable; nor 
can it be erected at this Day; or belong 
to a new Arable Land. 8 Co, 70. 4 Co. 
87. Perkins 67. 
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- Tho? a Houſe be built on the Land to - 
— which the ſame is appendant, or tho' it 


be turned into Paſture, yet may the 
Common be claimed for ſuch Beaſts as 
are kept on the Land that was anciently 
 Arable, and may belong to a Manor, 
Farm, or Plough-land ; may be claimed 
to be taken in a Field when not ſowed 
to Corn; it is always for ſuch Beaſts as 
either cultivate the Land, or elſe for 
ſuch as dung the ſame, as Sheep; 
therefore Common that is claimed for 
other Cattle cannot be Common Appen- 
dant. 4 Co. 17, and 37. 37 H. 6. 634. 


How Com- Common Appurtenant differs from Ap- 
— pendant in ſeveral Things. 

and appur- 
. created at this Day; Common Appur- 


1. Common Appendant cannot be 


tenant may, and may be claimed by 
Grant or Preſcription. 

2. That is for a particular Sort of 
Cattle ; this for any. 

3. That can only be for a certain 
Number of Beaſts, (viz.) Such as ma- 
nure the Land: This may be claimed, 
and taken for Beaſts without Number. 

4. That is only for Beaſts that are 
Levant and Couchant on the Land to 
which it is Appendant: This for any 
Beaſts that are not, yet belong to the 
Perſon who claims it. 
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5. That muſt be claimed in the 
Right of ſome ancient' Arable Land : 

This may be in Right of any new 
Arable Land, or any Meadow, or 
Houſe. | 

No Commoner can take the Graſs har 
that grows on the Common, any other- 
wiſe than, by depaſturing it, nor can he 
meddle with the Soil, tho” to better it. 
45 E. 3. 25. 12 H. 8. 12. 

The Commoner cannot exclude the Owner can; 
Owner of the Soil from baving Com- du“ 
mon. : 

If the Owner of the Soil ſet up a What Com. 
Hedge on the Common, and fo keep, 7 
out the Commoner, he may throw it 
all down; but if the Hedge be on other 
Ground, he can only break his Way 
through it. 15 H. 7. 10. 

The Property of the Soil of the Com- Lord and 
mon being entirely in the Lord, and the Commer 
Uſufru& thereof being jointly in bim and % 3 
the Commoner ; ſo that between them, Ting. 
they are ſeized of the whole Intereſt in 


may do. 


the Common, it follows plainly, that 


they together may do any Acts whatſo- 
ever: What each may do ſingly, is not 
ſo obvious, and will be the next Subject 
of our Enquiry ; and firſt of the Lord's 
Intereſt. In ſome Caſes the Lord may 
encloſe Part of the Common, without 
the Concurrence of the Commoner, 
which 
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which is called Approvement or Im- 
2 of a Common: Of which 


Of the Apportioument and Extinguiſh- 
ment of Common. 


Merged If the Commoner obtain by Purchaſe 
a. or Deſcent, as high, good, and indefeaſi- 
ble an Eſtate in the Land as he had be- 
fore in the Common, the Common is 
extint: And when it is once that, it can 
never be revived. 4 Co. 38. Doct. and 
Stud. 25. Dyer 45. Plowd. 72. Goldi b. 3. 
But if the Eſtate of the Commoner's in 
the Soil be leſs, as if Commoner in Fee 
be ſeiſed of the Soil only for Life, the 
Right of Common is not extinguiſhed, 
Suſpend-d but only ſuſpended during the Conti- 
by le. nuance of the Eſtate for Life ; and after 
the Determination thereof, it is revived 

again. Co. Littl. 310. 


If one having Common Appendant, 


47 by part purchaſe Part of the Commonable Land, 

Part. the Common is not extinct, but ſhall be 

apportioned. So if a Commoner, whe- 

ther his Common be Appendant or Ap- 

urtenant, alien or demiſe Part of his 

Land, in Right of which he claims the 

Common, it is not extinct, but ſhall be 
apportioned. 8 Co. 79. 2 Brownl. 287. 


1 We 


* 


w 


K Tx 


— 


a wo |_| Row i 


: — 


Ch. 8. Landlozds and Tenants, 193 
If the Lord approve his Common, Net extin- 


leaving fufficient for the Commoner, and gens | 


enfeoft the Commoner of the approved provement. 
Part, the Common is not thereby extinct, 

for it ceaſed to be Common before the 
Feoffment ; and after the Encloſure, the 
Commoner had no Intereſt therein. 

Dyer 339- 

If a Commoner ſell Part of the Land Commer 
to which his Common Appendant be- P rats. 
longs, he ſhall have Common pro rata 
in Right of what is let. 4 Co. 37. 

If Part of the Land on which the Icertain 
Commoner has Right of Common de- 5,7"... 
ſcends, if the Common were certain, it ried. 
ſhall be apportioned ; if incertain, it ſhall 
ſtill continue ſo, Co. Litt. 149. 


of the Lord's Common. 


It having been noted in the Definition Lord t | 


of Common, that the Property of the GO 
Soil is ſolely in the Lord, tho the Uſe 
thereof is common with the others, it is 
obvious that it is not leſs agreeable to 
Reaſon than to the better as well as the 
rue? Number of Authorities in our 
ooks, that the Lord by common Right 
is intitled to Common; and that to pre- 
ſcribe for Common, excluſive of the 
Lord, is an unreaſonable Preſcription, 
and therefore void; for nothing can be 
more 
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f more abſurd than to ſay the Property 


of a Thing ſhall be entirely and abſo- 


lutely in one, and the preſent Uſe and 
Benefit of the Thing in the ſame Man- 
ner in another. The Law is the ſame, 
be the Common by Grant or Preſcrip- 
tion; nay, tho' the Lord granted to one 
Common ſans Number, yet cannot the 
Grantee uſe the Common in ſuch Man- 
ner as not to leave the Grantor ſufficient 


Common for his Cattle; and the Lord 


may diſtrain the Commoner's Cattle 
that ſurcharge the Common. Bridgm. 
5. 1 Koll. Rep. 365. Co. Litt. 122. 
1 Saund. 345, Cc. 

If a Grant be made to Leſſee for 
Years of ſo many Eſtovers as are neceſ- 
ſary to repait his Houſe, or for burning 
therein, thoſe Eſtovers are appurtenant 
to the Houſe, and whoſoever has this 
ſhall have them. 1 Inſt. 41. If a Leaſe be 
made of a Houſe with Eſtovers, and 
the Leſſor deſtroy the Wood, the Te- 
nant may recover Damages in an Action 
of Covenant. 1 Saund. 322. 


Common pur Cauſe de Vicenage. 


Common Ts not fo properly a Right of Com- 
qr Hauſe mon as an Excuſe of Treſpaſs, and ori- 
nage, quid, ginally begun by two different Com- 
How it be- mons lying contiguous, open and un- 
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fenced to one another, by which it na- 
turally followed that the Cattle of the 
ſeveral Commoners ſtrayed into the 
Common of the other, and each bein 

equally Treſpaſſers; ard ſo by Reaſon 
of the Frequency of the mutual Damage 
of the Cattle to their ſevera! Commons, 
the Commoners having all forborn ſuin 

one another, Proceſs of Time, as by 


' Cuſtom, taking away any Right of 


Action. 

But the Tenants that have Right of How ir 
Common may at any time encloſe their 704, 
Common, and thereby the Common pur 
Cauſe de Vicenage is gone. Co. Litt. 122. 
4 Co. 38. 

This Common pur Cauſe de Vicenage . _ 
does not entitle the Commoners to their — 
putting their Cattle on the Neighbouring 
Common, for if they do, they will be 
Treſpaſſers; but does only excuſe them 
for the Treſpaſs their Cattle commit, if 
being put on their own Common they 
eſcape to their neighbouring. Co. Litt. 

122. See Poph. 201. Dyer 47. - ; 

By the Common Law there could be 7 of 
no Approvement of Common; but by Common. 
the Statute of Merton made the 20 H. 3. 
by which it is provided, that the Lord 
may encloſe his Common, leaving ſuffi- 
cient Common; but this Stature only 
enables the Lord to approve againſt his 
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own Tenants; and the words of the 
AR, to encloſe, have reſtrained it to Com- 
mon of Paſture. Tho” the Statute men- 
tions the Trying of the Sufficiency of the 
Common in an Aſſiſe, yet it may be tried 
in an Action of Treſpaſs ; and the Statute 
only gives the Lord Power to encloſe 
Part, leaving ſufficient of the old Com- 
mon, not to encloſe the whole, and leave 
ſufficient in another Place. 2 Inſt. 85, 88. 
Godb. 117. 2 Co. 25.6. 

Where any who by Law can approve, 
levy Dikes or Fences, and the ſame were 
done privately by Night, fo that the Of. 
fenders cannot be known, the Towns 
near adjoining ſhall be diſtrained to levy 
the ſame at their own Charge. Raym. 
487. 1 Lev. 108, Cro. Car. 280. 440. 
580. V. Jon. 307. 1 Sid. 10. 7. 212. 
1 Lev. 108. 1 Mod. 66, 2 Juſt. 476. 
1 Roll. Rep. 365. 


Admeaſurement of Common. 


The Writ for the Admeaſurement of 
Common lies for one Commoner againſt 
another, but not for the Lord againſt his 
Tenant, nor for the Tenant againſt the 
Lord; and it ſeems to lie only where the 
Common is Common Appendant, nor 
does it lie for Common ſans Number. 


F. N. B. 125. 2 Iuſt. 86, 1 Roll. Rep. 365: 
ee 
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See all the Caſes concerning Common 


referred to in the new Tables to the 


Report-Books, pag. 28, 136, and 211. 

If the Leſſee ſow the Land, and be- gt, 
fore he can reap, the Leaſe expires, thequid.” 
Crop.on the Ground is called Emble- 
ments, from theſe two French Word, en Derivation 
Blze, in the Blade; and it has been the of chelerd. 
Queſtion of a Multitude of Caſes in our 
Books, who, in ſuch Caſe, ſhall have the 
Product, which may be reduced to this 
ſhort Rule. 

Where the Determination of the #% ſhell 
Leaſe, as of a Leaſe for Years, is certain, “ — 
or where it is determined by the Leſſee's 
Act, there the Owner of the Soil ſhall 
have them ; but where the Determina- 
tion is uncertain, as of a Leaſe for Life, 
or it is cauſed by the Act of Leſſor, the 
Leſlee ſhall have the Emblements, be- 
cauſe it is for the publick Good that 
Land ſhould be cultivated ; and other- 
wiſe Leſſee, whoſe Intereſt depended. on 
Contingencies, would be afraid to do it. 

See Co. Litt. 55. 11 Co. 51; 5 Co. $5. 
Dyer 31, 173, 316, Oc. 
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CHAP. N. 
Of Diſtreſti, and Action by the 


Landlord. 


Diviſion of AVING in the former Part of 
— this Treatiſe explained the Rights 
a of Landlords, we now proceed —— 
to the propoſed Plan of this Diſcourſe 

to ſhew what Remedy the Law gives 

the Lord, if bis Tenant fail in the per- 

forming his Duty. The Lord hath, in 

many Caſes, a Remedy by Diſtreſs; in 

all, by an Action ſuitable to the Nature 

of the Wrong done: In the firſt Section 

we will treat of that; in the ſecond, 


of this, 
Sea. 1. Of Diſtreſs. 


. To diſtrain is to take the Goods or 
quid. Cattle of another for ſome Wrong 
done. | 

ho may The Lord of a Manor may diſtrain 
n for the Tenant's Cattle on the Common, if 
Feaſant, he put more on than he ought, for they 

| are then Damage-feaſant; and ſo may 
the Commoner thoſe of a Stranger. 
43 E. 3. 32. 9 O. 112. 3 Lev. 104 


33 H. 8. 15. 15 H. 7. 2. 
F The 
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The Lord may diſtrain for Relief, but Dif. for 
his Executors cannot, becauſe the Seighi- Ki. 
ory is not in them. 4 Rep. 49. ET. 

Whether the Lord may diſtrain with- 2 Diſtreſs 


out Preſcription for an Amercement im- —— : 
ſed at this Court, is a Point of Law Cowes 
not well ſettled in our Books, though of — 
f very great Conſequence to the Lords of for them. 
$ Manors, who, no doubt, all had this 
y Right to diſtrain by Preſcription ; tho' 
2 partly through the Ignorance, and pattly 
$ through the Knavery of the Stewards of 
— their Courts, the ſame is now in moſt 
1 Places loſt; for the ignorant Stewards not 
n knowing how to impoſe the ſame ac- 
e cording to the Forms of Law, have, to 0 
n conceal their own Tgnorance, prevented 
J, their Lords from diſtraining for them, 
left it ſhould occaſion an Examination of 
the Regularity of the Proceeding in thoſe 
Courts at the Aſſizes. To ſolve this 
Queſtion, it ſeems we ſhould diſtinguiſh 
7 and oblerve, | | 
8 Firſt, That Court-Leets were inſti- — —4 
tuted for the Good of the Publick, and — 
in were all, no doubt, tho” in many Places Ceure- 
if now claimed by Preſcription, obtained * 
ey by Grant from the Crown, and are the 
20 King's Courts, tho' in the Hands of a 
er. private Perſon; ſo it ſeems that thoſe 
4. Books, which hold a Diſtreſs may be 
taken for Fines and Amercements in 
he K 4 Leets 
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Leets without any Preſcription, are good 
Law. See 5 E. 3. 139. 10 E. z. 303. 
9 7. 2. 12 1 7.35. 3 4. 
4 E. 3. 95. 5 E. 3z. 159. 20 H. 7. 66. 
2 Cro. 382. 8 Co. 21. 11 Co. 45. 1 Rod. 
Rep. 201. 1 Rol. Abr. 665. 6 Co. 25. 8 
Co. 21. 11. Co.55. 33 H. 8. 30. 1 Ventr. 
105. 2 Keb. 701, 739, 745. 6 E. z. 3, 
6 Co. 77. 12 H. 4. 44. 13 H. 4. 9. 6 E. 
3. 189. 

Secondly, As to Courts Baron, we 
. muſt obſerve they were inſtituted for the 
Court. Ba- private Emolument of the Lord of the 


Courts without Preſcription, (tho* they 


may by it) according to the Opinion of 


the major Part of our Books, eſpecially 
of the later Authorities, it ſeems the 
Lord cannot diſtrain. See 16 H. 7. 14. 
9 H. 7. 22. 4 Co. 95. 1 Ventr. 105. 11 Co. 
45. Moore 185. Noy 2. 1 Brownl. 36. 
29 H. 7.66. 5 E. 3. 152. 9 E. z. 356. 


Dire for Diſtreſs is incident of Common Right 


Rent, or for Rent, or any certain Service. Co. Litt. 

certain Ser- 3, 96, 161. 22 H. 6. 33. Plowd. 96. 
18 E. 3. 22. Cro. El. 32, 590. J. Jon. 
303. Cro. Car. 260. 

Diß-eſ by Where a Duty is raiſed by Cuſtom, 

Ouran, a Diſtreſs for the Duty may be by Cu- 

wart ſtom. See . Jon. 132. Ray. 204. Latch 


37, 95, 130. 3 Bulſt. 323. 
A Diſtreſs 
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A Diſtreſs cannot be taken in the Diſtreſs in 
Night-time for any Cauſe, . except it be _ got: 
Damage-feſant ; nor for Damage-feſant, 
but whilſt it is Damage-feſant. Co. Litt. | 
142. 9 Co. 66. 11 H. 7.8. 7 Co. 7. ; 

8 the Town 3 8 be 2 
diſtrained for Rent that was not due till the Expira- 
the Term expired; for which Reaſon r 
the Rent in many old Leaſes was made 
payable ſome time before the Expiration 
of the Term. Co. Litt. 142. Dr. & 

Stud. 74. 

But now this is, in ſome Meaſure, as 
well as many other Things, altered by 
late Statutes, viz. 2 V & M. & 8 Ann. 

4 Geo. 2. & 11 Geo. 2, Cc. which you 
will find at the End of this Treatiſe. 

The Stat. 17 Car. 2. c. 7. recites, —— A 
Foraſmuch as the ordinary Remedy for _ 
Arrearages of Rent is by Diſtreſs upon *7 Car. a. 
the Lands chargeable therewith, and yet 
nevertheleſs by Reaſon of the intricate 
and dilatory Proceedings upon Reple- 
vins, that Remedy is become ineffec- 
tual. 

For Remedy thereof, it is enacted by 82 
the King's moſt excellent Majeſty, with vin. . 
the Advice and Aſſent of the Lords Spi- 
ritual and Temporal, and Commons in 
this preſent Parliament aſſembled, and 
by Authority of the ſame, that whenſo- 
ever any Plaintift in Repleyin ſhall be 
K 5 Nonſuit 
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Nonſuit before Iſſue joined in any Suit 
of Replevin by PlaintZ, or Writ law- 
fully returned, removed, or depending in 
any of the King's Courts at Weſtminſter ; 
That the Defendant making a Suggeſtion 
in Nature of an Avowry, or Cognizance 
for ſuch Rent, to aſcertain the Court 
of the Cauſe of Diſtreſs, the Court upon 
his Prayer ſhall award a Writ to the She- 
riff of the County where the Diſtreſs 
was taken, to inquire by the Oaths of 
T welve good and lawful Men of his 
Bailiwick, touching the Sum in Arrear 
at the Time of ſuch Diſtreſs taken, and 
the Value of the Goods or Cattle di- 
ſtrained: And thereupon Notice of Fif- 
teen Days ſhall be given to the Plaintiff, 
or his Attorney in Court, of the Sitting 
of ſuch Enquiry ; and thereupon the She- 
riff ſhall enquire of the Truth of the 
Matters contained in ſuch Writ by the 
Oaths of Twelve good and lawful Men 
of his County; and upon the Return of 
ſuch Inquiſition, the Defendant ſhall 


have Judgment to recover againſt the 


Plaintiff the Arrearages of ſuch Rent, in 
caſe the Goods or Cattle diſtrained ſhall 
amount unto that Value: And in caſe 
they ſhall not amount unto that Value, 


then ſo much as the Value of the ſaid 


Goods and Cattle ſo diſtrained ſhall a- 
mount unto together, with his full Coſts 


— 
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of Suit ; and ſhall have Execution there- 
upon by Fieri facias, or Elegit, or other- | 
wiſe, as the Law ſhall require. And in 
caſe ſuch Plaintiff ſhall be Nonſuit after 
Cognizance, or Avowry made, and Iſſue 
joined; or if the Verdict ſhall be given 
againſt ſuch Plaintiff, then the Jurors, 
that are impanelled, or returned to en- 
quire of ſuch Iſſue, ſhall, at the Prayer 
of the Defendant, enquire concerning 
the Sum of the Arrears, and the Value 


of the Goods or Cattle diſtrained. And 


thereupon the Avowant, or he that makes 
Cognizance, ſhall have Judgment for 
ſuch Arrearages, or ſo much thereof as 
the Goods or Cattle diſtrained amount 
unto, together with 'his full Coſts, and 
ſhall have Execution for the ſame by 
Fieri facias, or Elegit, or otherwile, as 
the Law ſhall require. 


And it is further Enacted, That if Jag. 


Judgment in any of the Courts aforeſaid 
be given upon Demurrcr for the Avow- 
ant, or him that maketh Cognizance for 
any Rent, the Court ſhall, at the Prayec 
of the Defendant, award a Writ to en- 
quire of the Value of ſach Diſtreſs; and 
upon the Return thereof Judgment ſhall 
be given for the Avoyant, or him that 
makes Cognizance, as aforeſaid, for the 


_ Arrears alledged to be behind in ſuch 


Avowry, or Cognizance, if the Goods os 
Cattle 
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Cattle ſo diſtrained ſhall amount to that 
Value; and in caſe they ſhall not amount 
to that Value, then for ſo much as the 
ſaid Goods or Cattle fo diſtained amount 
unto, together with his full Coſts of 
Suit, and ſhall have-like Execution as 


_ aforeſaid. 


Provided always, and it is Enacted, 
That in all Caſes aforeſaid, where the 
Value of the Cattle diſtrained, as afore- 
faid, ſhall not be found to be the full 
Value of the Arrears diſtrained for, that 
the Party to whom ſuch Arrears were 
due, his Executors, or Adminiſtrators, 
may from Time to Time diſtrain again 
for the Reſidue of the ſaid Arrears. 
17 Car. 2. cap. 7. This Act was made to 
extend ro Hales and Counties Palatine, 
per 19 Car. 2. cap 5. 

As to the Things diſtrainable, theſe 


further Rules are to be obſerved. 


1. It muſt be a Thing in which ſome 
hath, in the Eye of Law, a valuable 
Property, and therefore may not be of 
ſuch Things as are fere Naturæ, and of 
which no Body hath an Ownerſhip, nor 
of thoſe Things which, in the Eye ofthe 
Law, bear no Value or Price. 

2. It muſt not be of Goods in 2 
Tradeſman's Hand to exerciſe his Trade 
en, as Materials in a Weaver's Shop, 


nor of a Horſe in an Inn, Cc. nor gene- 


rally 
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rally of any Thing of another's that 
comes to the Party's Poſſeſſion in the 
Way of his Trade. : 
3. If other ſufficient Diſtreſs is to 
be had, the Tools of a Man's Trade, 
and the Beaſls of the Plough are not 
diſtrainable; for the Intent of a Di- 
ſtreſs is ro ſecure the Landlord's Rent, 
but not to ruin the Tenant by de- 
riving him of the Means of getting his 
| ivelibood by his Trade. Co. Litt. 47. 
1 Cro. 188. Dyer 117. Dyer 312. 5 Mod. 


62. | 

That Beaſts that eſcape, tho” not 
Levant or Couchant, may be diſtrain- 
ed for Rent, is the Opinion of the 
laſt cited Author in the aforeſaid 
Places, and with him * the Judg- 
ment given in the Caſe of Pool and 
Longville, which is reported in 2 Saund. 
289. tho' that very learned Reporter 
ſeems to diſapprove of the Judgment. 
See allo Lutw. 1573, & 1165. 3 Lev. 
260. 3 Cro. 549, 628. 2 Leon. 7. 15 


: H 7. 15. Dyer 317, 365. 39 £.3.3. 


Of what Things may be diſtrained, 
ſee 9 H. 6.9. 33 H. 6. 26. 22 E. 4. 50. 
1 Roll. Rep. 59. 2 Iuſt. 133. 14 H. 8. 25. 
22 E. 4. 40. 10 H. 7.21. 18 E. 3. 4. 
Cro. Eliz. 552. 1 Ventr. 36. Sid. 440 
Salk. 250. Cro. Eliz. 596. 22 E. 4. 50. 
5 Mod. 362. Salk, 248, 282. | 
A Cart 


-— a 


: A Cart or Waggon full of Corn or 
Grain, 1b. 2 H. 4. 15. 2 Inſt. $2. 1 Jo. 


197. 2 Mod. 61. or a Horſe laden with 


Sheaves, Cc. 22 E. 4. 50. And other 


1 Goods may be diſtrained beſides Cattle. 
il 18 E. 3. 4- 
0 Alſo if a Horſe be laden with Sheaves, 
the Horſe only, or the Sheaves only, may 
be diſtraind for Services. 1 Rod. Abr. 
= 667. 22. 
== And tho' a Horſe, with the Rider on 
m can't be diſtrained for Rent, yet it 
ems he may Damage-feaſant, and may 
led to the Pound with the Rider on 
Back. 1 Vent. 36. 1 Sid. 440. 
So Horſes, &c. drawing a Cart load- 
, may be ſevered from it and diſtrain- 
for Rent- Service. Sid. 422, 440. 
So tho' there be a Servant or other 
rſon in a Cart. 1 Vent. 36. 2 H. b. 
| 9, 595, 631. 
| | Yet it has been held otherwiſe for 
_ x Rent, tho' allowed for Damage-feaſant. 
Vide Cro. Eliz. 7. 
Diftreſs, A Diſtreſs cannot be taken on the 
where to be King's Lands, while in his Poſſeſſion. 
Vid. Sav. 125. 5. 60. 92. 1 Koll. Abr. 
670, 671. | 
But the King may diſtrain in all the 
Lands of his Tenants, though held by 
others for Rents, Fee- farms, &c. 1 Rod. 
Ar. 
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But where one has a Leet within his 
Manor, he cannot diſtrain out of his 
Manor. For one cannot diſtrain out of 
the Precin& of the Court that orders it. 
47 E. 3.12. 4 E. z. 36. 

But he may diſtrain in any Place 
within the Juriſdiftion of the Court. 
Fitz. Avowry 194, 225. 

Nor can any be diſtrained that are out 
of the Juriſdiction of the Court. Stat. 
Marl. c. 2. 

But the Sheriff may diftrain the Goods 
of any Man at any Place within his 
County in another Man's Houſe or 
Ground, as well as the Owner's. id. 
1 Roll. Abr. 670. No) 1. 

And one may ſeize a Heriot- ſervice 
in any Place where he finds it, tho' not 
within his Fee. 6 E. 3. 208. 

So if one diſtrains Cattle, and put 
them in Pound, and then takes them 
out, he may diſtrain, or take them again 
in any Place. 24 H. 6.18. 

Yet for Rent, or other Thing due for 


any Lands or Tenements, a Man can- 


not diſtrain but upon the ſame Land, 
Cc. charged therewith : But if he comes 
to diſtrain, and the Owner ſeeing his 
Purpole, drives away the Beaſts, or 
carries out the Goods in his View, he 
may well purſue, and if he takes it pre- 
ſeutly on ſuch freſh Purſuic, though in 

ano- 
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| another's Ground, or Houſe, or in the 
Highway, the Taking is lawful, let who 
will be the Owner of the Goods. id. 

11 H. 74. 33 H. 52. 34 H. 6. 2 E. 4. 
6. Plowd. 30. Vid. 1 Roll. Abr. 671. 
1 Inſt. 161. 2 Inſt. 132. 

So if the Lord diſtrain within his Fee, 
and the Tenant drives them out of his 
Fee, he may take them again in any | 
Place. 44 E. 3. 39. : for 


So where a Bailiff attaches a Horſe on 
which is reſcued and carried into another --- 
County, he may on freſh Suit take him = 
again in any County. 33 H. 6. 52, & ſtr 
55. 34 H 6. 18. Plowd. 38. Be 

And no Diſtreſs could be ſaid exceſ- 
five that was taken for Homage or Feal- 52 
ty, becauſe of the High Eſteem thereof ſo1 
in Law. 27 A. pl. 51. 28 Af. pl. 50. St 
42 E. 3. 26. 4 Co. 8.6. 2 Inſt. 107. | Fl 

So if one diſtrain four Horſes and a ſo 
Cart for 2 5. Rent, this is not exceſſive, St 


becauſe of the Entirety, they being all 
fixed to the Cart. 8 H. 4. 15. 20 E. 
4. 3. 2 Vent. 183. 2 Inſt. 107. 


And ſo it is ſaid of a Fold or Flock pt 
of Sheep, 1. e. where they are intire, K 
and cannot well be ſeparated. 20 E. I 


But if Forty ſeveral Sheep are taken 
for T wo-pence, or Sixteen Oxen for 
Nine- 
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Nine-pence: This is exceſſive, becauſe 
they are ſeveral. 41 E. 3. 26. 

So if Two Oxen are taken for Four 
Pair of Gloves, or Twenty Sheep are 
taken for one Pair, and Ten for ano- 
ther, this is exceſſive 29 E. 3. 24. 
adjudged. | ; 

If the Lord diſtrain a Horſe or an Ox — 


exceſſtvbe BP 


for one Penny, if no other Diſtreſs were t by . 


on the Land, it is not exceſſive; but if de. 


. Sheep or Swine, &c. were there at the 


Time of Taking, it is an exceſſive Di- 
ſtreſs, becauſe he might have taken a 
Bealt of leſs Value. 2 Inſt. 167. 

By the Statute of Marlbridge, made 
52 E. 3. c. 4. Diſtreſſes muſt be rea- 
ſonable, and not too great: And by the 
Statute De Diſtrictione Scaccarii, made 
51 H. 3. If the Lord take an unrea- 
ſonable Diſtreſs, an Action lies on that 
Statute againſt him. 

But an Indictment or Information 
will not lie againſt him for taking ſuch 
unreaſonable Diſtreſs, becauſe only a 
private Offence. See the Caſe of the 
King and Ledginham ; 1 Mod. 71, 288. 

1 Lev. 299. Ray. 205. 1 Vent, 104. 

If the Lord diſtrains for Rents or Ser- Notice of 
vices, he need not give Notice to the On, | 
Tenant for what he diſtrains; for the where nee 
Tenant by Intendment of Law knows 

what 


Where it is. 


In the . 
- wowry may 


= 
Proſe. 
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what is in Arrear for his Land. 45 E. 


3. 9. 

And ſo it is where the Lord diſtrains 
for an Amerciament in a Leet. I. 

For Notice is not neceſſary where the 
Matter is preſumed to be known with- 
out it. Salk. 457. 

The Bailift that diſtrains, ought to 
give Notice in whole Right it is. See 
Bro. Diſtreſs, 78. 

But tho' a Man d'ſtrain for one Thing, 
yet when he comes into a Court of Re- 
cord, he may avow for another, Bro. 
Diſtreſs, 62. 

If the Lord or another diſtraincd ſeve- 
ral Time: for Rent or Services where 
none in Arrear, the Tenant may by the 
Common Law have an Aſſize de ſovent 
Diſtreſs. F. N B. 178. L But if he 
diſtrained for Homage or Fealty, ſo often 
that the Tenanc could not manure his 
Land, yet the Tenant could not have 
that Action. 4 Co. 8. 6. 

This Action lay at Common Law, in 
which the Writ was general, and the 
Count ſpecial, and the Judgment there- 
in was not that the Defendant ſhould 
recover Seiſin, for that he had before, 
but that he ſhould hold the Lands, abſ- 
8 multiplici Diſtrictione. 8 Co. 50. 
a. b. 


And 
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And it has been commonly held, that Two 
two Diſtreſſes cannot be taken for one 22. 
and the ſame Cauſe; and ſo is the Caſe Cauſe. 
of Willis and Savil in Lutw. 1535, 


Cc. 
But it is admitted in the Caſe of Vaſe 
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per and Edows; Salk. 248. That where 


a Diſtreſs dies, the Diſtrainer may di- 
ſtrain again. See 4 Cro. 162. 2 Lev. 
174. Cro, Car. 148. 2 Inſt. 107. 13 H. 
17 
be Bur by Holt Chief Juſtice, if a Diſtreſs 
dies in Pound, the Action is revived for 
the Diftreſs failed by the Act of God; : 
Aliter, where it eſcapes, unleſs it be 
made appear the Plaintiff was in no 


Default. _ Satk. 248. n 
If a Diſtreſs be made of Goods or — 


Cattle without Cauſe, the Owner may lawful. 
reſcue them before they are impounded. 
Vid. Co. Litt. 47. b. Salk. 247. 

But if a Diſtreſs taken without Cauſe When me. 
be impounded, the Owner cannot break 
the Pound and take them out, becauſe 
they are in Cuſtody of the Law. 16. 
N. Benl 3o. 1 And. 31. 

Yer if one takes Cattle as Damage- 
ſeaſant without Cauſe, and puts them 
in a Pound, and the Owner makes freſh 
Suit, and finds the Door unlocked, he 
may juſtify the Taking out the Cattle in 

a Par- 
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a Parco fracto. Co. Litt. 47. b. F. N. B. 


100. Vinch 80, 81. Salk. 247. 

But where one diſtrains my Cattle O0 
without Cauſe, yet a Stranger of his th 

own Head cannot reſcue them from him. O 

39 E. 3. 35. b. F. N. B. 102. E. be 

Yer if one diſtrains my Cattle toge- re 

ther with the Cattle of J. S. ſans Cauſe, D. 

either J. S. or I may juſtify the Reſcue ſtr 

of all the Cattle. 39 E. 3. 35. p. Thorp. 

Vid. 1 Roll. Abr. 673. H 
Diftreſsby A Commoner may diſtrain a Stran- cu 
OR ger's Cattle, and avow ſhewing a Da- c. 

mage to himſelf, or have an Action on 

the Caſe, if he can alledge any Damage 

to himſelf, as that he could not have 

his Common in tam amplo modo quam 

debuit. 3 Lev. 104. b: 
—— 2 If a Commoner puts his Sheep into th 

the Common, and they together with 0 
the Sheep of B. who has no Right of th 

Common there, are diftrained Damage- | hi 


feaſant, and in one Flock chaſed towards 
the Pound, A. may ſtop them all, and 
drive them to a convenient Place, to ſe- 
ver his Sheep from the reſt. Cro. Fac. 
558. 1 Roll. Rep. 163. And ſaid by 
Dodr. he might drive all back into the 
Common again 'till ſevered. But note, 
the Pleading therein was held ill, and 
herefore Judgment againſt him. 


| hh 


4 
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If one coming to diſtrain Damage-fea- 
fant, ſees the Beaſts in his Soil, but the 
Owner, on Purpoſe to prevent it, chaſes 
them out before they are taken, the 
Owner of the Soil cannot diſtrain; or if 
be do, the Owner of the Bealt may 
reſcue them, for the Beaſts ought to be 
Damage-feaſant at the Time of the Di- 
ſtreſs. Co. Lit. 161. | 

Where a Diſtreſs taken in the King's 
Highway for Services, &c. may be reſ- 
cued. Vid. Cro. El. 700. & Stat. Marl. 


C. 15. 2 Inſt. 131. 1 And. 71, 72. 


How a Diſtreſs is to be uſed, &c. 


He that diſtrains any Things that 
have Life, (as Cattle, &-c.) ought to put 
them in a Pound Overt, that ſo the 


_ Owner may reſort to feed them, for in 


that Caſe the Owner is to keep them at 
his Peril. Co. Lite. 47. 6. 2 Inſt. 106. 
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Put. 


Yet the Diſtrainer may put them in a — - > Pros 


Pound Covert or Cloſe; but then he 
ſhall Keep them at his Peril, and yet 
ſhall not have any Satisfaction for his 
Trouble or Charge. 16. 


A Pound Overt is a Pinfold made Fane. 
with Timber or Stones, Cc. for ſuch *7 d, 


Purpoſes, or the Cloſe of him that di- 
lirains of a Stranger with his Conſent. 
A Pound Covert or Cloſe is when 


Goods, 


3g 
F. 
| 

| 
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Goods, &c. are impounded in a Houſe, 
Cc. Vid. Co. Litt. 47. 
That bi- And if a Man diſtrains dead Goods, 
eue as Utenſils of a Houſe, or ſuch. like, 


Pound Co- which may take Damage by Wet or 


vers, 


Weather, &c. he ought to impound 
them in a Houſe, or other Pound Co- 
vert or Cloſe; for if he impound them 
in a Pound Overt, he ſhall anſwer for 
them. Ibid. 

Diftreſchad At Common Law a Man might have 


at Common 


and driven or carried a Diſtreſs whither he . 


why, pleaſed, which was very miſchievous; 
becauſe if Cattle were taken, the Ow- 
ner was bound to find them, and give 
them Suſtenance, if impounded in Pound 
Overt; and yet (being eſloined into an- 
other County) by Intendment of Law, 
he could not tell where they were, and 
whether live or dead Goods, c. he 
could not tell where to have a Replevy. 

2 Inſt. 106. : 
Other Di- And therefore by the Stat. Marlb. it 
222 is Enacted: That none ſhall cauſe a 
"7" « Diſtreſs to be driven out of the Coun- 
cc ty where taken, on Pain of Fine and 
c Ranſom, &. which Statute was 
confirmed by the Statute of Miſtminſter. 

Vid. 2 Inſt. 191 

2dly, to And by the 1 & 2 P. & M. No Di- 
_—_— ſtreſs ſhall be driven out of the Hun- 
dred, Rape, Wapentake, or Lathe, 
2 where 


—_ 
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where taken, except to a Pound Overt 
within the ſame Shire, not above-Three 
Miles diſtant from the Place where ta- 
ken, and no Diſtreſs ſhall be impounded 
in ſeveral Places, whereby the Owner 
ſhall be conſtrained to ſue ſeveral Reple- 
vins, on Pain that every Perſon offend- 
ing, ſhall forfeit to the Party grieved 5 J. 
and treble Damages. See all the Actions 
on this Statute referred in Page 46. of 
the new Tables to the Report Books. 


A Diſtreſs at the Common Law did Diſtreſs, 


not alter the Property, and was but in 


the Nature of a Pledge or Pawn, for Law. 


the Diſtrainer's Security, who having no 
Property therein, could only detain, not 
uſe the ſame; and according to the Opi- 
nion of ſome Books, even to preſerve 
it, as to milk a Cow. See Telv. 96. Cro. 
Jac. 147. Noy 119. 2 Leon. 174. Cro. 
Car. 148, Cro. Eliz. 162, 786. Dyer 
280, Ow. 124. 1 Ventr. 87. 


In Caſe of Damage-feaſant, the Law Df 


gives the Sufferer his Option of two Re- 


medies, viz. a Diſtreſs, and an Action for Da. 


of Treſpaſs; but both he cannot have; 


and after he has choſe one, if he fail of no: have 


Satisfaction thereby through any Default . 
of his own, yet he cannot have another 
Remedy for the ſame Tort, and ſubject 
the Wrong doer to a double Loſs; if in- 
deed the injured Party fail of his Reme- 


dy 
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dy by the Act of God, ax if the Di- 


ſtreſs died, the Caſe is clearly otherwiſe, 
or if he fail of it by the Act of the 
Party. Salk. 248. 


Dif- A Thing may be diſtrained, but not 


conſumed, becauſe it is Damage: fea- 
fant, T. Jones 193. 

be Cattle taken in Mithernam may be 
4. work'd, becauſe they come in Lieu of 
the Party's own Cattle. 1 Leon. 20. 
Leon. 235. Owen 46. 


Atop be Goods or Cattle diſtrained for an A- 


merciament in a Leet, may be ſold. 
3 H. 7. 4. Noy 17. 8 Co. 41. 1 Rod. 
Rep. 76. 

Remedy fir If the Party, whoſe Goods are di- 


1 2 ſtrained, think himſelf wronged there- 


4 by, and deſires to have the individual 


Goods or Cattle reſtored, he may ob- 


tain it by bringing a Replevin; if he 


only deſires an adequate Compenſation 
ſor them, he may bring an Action of 
Treſpaſs; and Trover hath been alſo 
brought in ſuch Caſes. As a Replevin 
is the moſt proper and adequate Re- 
medy, we ſhall now proceed to conſi - 
der it. 
Who may He who claims no Property in iS: 
pave Re: Thing diſtrained, ſhall not have a Re- 
NE plevin. 9 E. 3. 340. 6 H 4.2. 7 K. 
+ 13. II Kr ann 3 
6. 18. 35 H. 6. 22. 39 Hl. 6. 35, &c. 
2 A Lord 


FX * 
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perty in ſuch Caſes, and then they may 


A Lord for a Heriot, nor a Parſon for Property 
a Mortuary, ſhall not have it before . 
Seizure ; for the Seizure veſts the Pro- 


have a Replevin. 10 H. 4.1. 16 H. 7. 
5. Ploud. 281. 5 

A Property, either general, ſpecial, or 4 — p 
qualified, is ſufficient to have a Reple- i faff- 
vin; as he that has Cattle to paſture, cent. 
or to manure his Ground, or that has 
Goods bai.'d to him to keep. 3 E. 3. 

71. 42 E 3.18. 21 E. 3.54. Co. Litt. 
145. 2 Roll. Abr. 430. b. 11 H. 4. 17. 
2 E. 3. 34 21 H. 7. 14. 11 H. 4. 17. 
29. 2 E. 3. 34, 44. | 

Alſo an Executor, or Adminiſtrator py on Exe- 
ſhall have it de bonis Teftatoris, though © 
taken in the Teſtator's Life-time. Kg. 

Orig. 81. 5 E. 3.13. 33 Fitz. Repleg. 
24 6A. 7.8.: 21 H. 6.1. H. . 
136 Avowry 257. : 

When brought of his own Poſſeſſion, Be Pro: 
he may have it before Probate. Plow. © 
281. Vid. Lut. 168. 1 Jo. 274. 1 Sid. 

82. 1 Leon. 105. 

If one takes and impounds the Bealls He he 
ef my Tenant, and I take them out of % 
the Pound, and put in my own Beaſts, firaind. 
and gage for them, I may maititain a 


Replevin for my own Beaſts. 7 H 4. 
13, | 


L And 


* 
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. And in that Caſe the other ſhall not 
avoid it by ſaying, He took the Beaſts of 
my Tenant. 2 Rod. Abr. 430. D. 
| 22 HFHusband and Wife ſhall join in a Re- 
e. plevin for a Diſtreſs taken on the Wife's 
nds. But for Goods of the Wife's 
taken when ſole, the Husband alone 
ſhall have it. 2 Roll. Abr. 43. F. N. B. 
69. 1 Keb. 671. 
A Replevin brought by Baron ard 
Feme was abated, and a Return irreple- 
viſable awarded, for that a Feme cannot 
have Property in Goods, c. with her 
Husband. Vid. Tit: Return de Avers 3 f. 
Bro. Re ple v. 86. 
Who mey If the Beaſts of divers ſeveral Men 
zoin in Re- 
p!+vin. are taken, they cannot join in a Reple- 
vin, but each one matt have it ſever- 
ally, unleſs they are Jointenants, or Te- 
nants in Common. Co. Litt, 145» 146. 
"46 63. 
Man. An Infant may being Replevin. Lid. 
Show. 169, 179. 
By the If the Lord diſtrain the Tenant, the 
Meſne. Meſne may diſchaive the Tevant, and 
” ut his own Cattle in the Pound in Lieu 
oſ the Tenant's, and thereupon bring a 
Replevin.. 13 E. 4. 6. 34 H. 6. 47. 
Not againſt A Replevin lies not againſt the King, 
% A. nor where he is Party, nor where the 
Taking was in his Right. 3 H 7. 1. 
I | 


It 
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It lies againſt the Lord that diſtrains Theagh che 
wrongfully, tho” the Goods come again un. 
to the Owner. F. N. B. 69. H. | 

If A. takes Beaſts by Command of B. Again 
it may be brought againſt both: Or . 
elſe it may be againſt the Commander 
only, as well as Freſpaſs. 2 Rol. Abr. 

31. | 
bs So if a Diſtreſs be in one County, and — 
impounded in anether, Replevin lies in 
either. F. N. B. 69. 1 ; | 

It may be againſt the Heir of a Feme, 
though charged therein as Heir of Ba- 
ron and Feme. 

So a Replevin againſt the Husband, 
and an Avowry by Baron and Feme. 

1 Keb. 392. 2 Kel. 712. | 

Againſt the Bailiff of Baron and Feme, your, 
he muſt aver her Life in his Avowry. 5: 

1 Keb. 151. 
It lies not againſt the Bailiff (or other) N or ge- 


for Goods taken on a ſecond Diliels. . 


1 Keb. 113. 

A Replevin is triable by either Plain- Either Par. 
tiff or Defendant without Proviſo. 1 K 2 7 07 

5 2. | 
It lies of ſuch Things wherein a Man Of war 
has any Kind of Property; (viz.) . 

Of Things wherein a Man has only a 
qualified and no abſolute | roperty. As 
of Things feræ Nature, if made teme; 

L 2 | for 
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for the Property only continues while 
they continue tame. 5 Koll. Abr. 430. 

Therefore it lies of a Hawk reclaim- 
ed. Jbid. or of a Ferret. 2 E. 2. F. 
Awvowry, 182. 

So of a Leveret, a Maſtiff, or Grey- 
hound. Ibid. and Diftr. 22. 

Sq of a Hive of Bees. — Orig. 81. 
F. N. B. 68. B. 

So of Things whereof one has only a 
ſpecial Property, or Poſſeſſion; — 
the Poſſeſſor is anſwerable over ; as 
where Goods are pledged or bailed to 
one to keep. 21 H.7.14 

Or where Cattle are ** that agiſt, 
or manure, or compeſter Land. Co. Lite. 
1.45. L. 

"If one diſtrain Sheep which after- 
wards have Lambs, it lies of both. 18 
E. 3. 48. F. N. B. 69. D. 

So of a Cow and Calf not calved, or 
a Sow and Pigs, not farrowed, when ta- 
ken. bid. 12 E. 4. 45. 

Alſo it lies of any Goods or Chattels, 
as well as of live Cattle. Reg. Orig. 81, 
82, Cc. 3 Co. 54. 

So it lies of Wood cut, or Trees ſel- 
led, being thereby ſevered from the 
Land. Reg. Orig. 86. 

And generally whatever is diſtrained 
may be replevied. 


But 
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But it lies not of Deeds or Charters Of ws: 
concerning Lands, (except in a Box). 
1 Brownl. 186. 

Nor of Trees or Wood growings 
nor of any Thing annexed to the Free- 
hold, becauſe ſuch Things cannot be 
diſtrained. 

Nor of Goods taken beyond Sea, tho* 
after brought into England. Show. 91. 

If one by Deed grant a Rent with 7 lies the 
Clauſe of Diſtreſs, and that he ſhall keep ag rage 
the Goods diſtrained againſt all Gages none. 
and Pledges until the Rent be paid; yet 
the Sheriff may replevy the Goods di- 
ſtrained ; for it is againſt the Nature to 
be irrepleviable, and by ſuch an Inven- 
tion the Current of Replevins would 
be overthrown, to the Prejudice of the 
Commonwealth. Co. Liet. 145. b. 

It lies either in the King's Bench, or where it 
Common Pleas by Writ. Dyer 246. pes 

It lies alſo in the Cinque-Ports by "5" 
Writ Rg Orig. 79. F. N. B. 67. A. 

And in the County-Court, by Naa. 
per Stat. Marlb. c. 21. 

So in a Court-Baron by Plaint; bot 
there it ought to be granted ſedente Cu- 
ria. 21 E. 4. 66. 

Yet by Cuſtom it ſeems in a Court- 

Baron it may be made before the Court- 


Day. 
L 3 | And 
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Certainty 


iR. lein. tainty than Treſpaſs. Vid. Hob.16. 
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And by Cuſtom - a Hundred- Court 
may hold Plea of Replevins by Plaint- 


2 Inſt. 139. 
But the Bailiff of a Hundred cannct 


| grant Replevins out of Court. 2 Suk. 


589. 
And *tis there quericd, If a Hun- 


| dred- Court can preſcribe to hold Plea 


of Replevins? For the County-Court it 
ſelf could not do it at Common Law; 
and the Statute which enables the Coun- 
ty-Court, does not extend to Hundred- 


Courts: And per Cur. ſuppoſing they 


may grant them in Court, yet they can- 
not preſcribe to grant them out of 
Court, 2 Salk. 580. | 
But note the Ulage of Northampton 
ſhire, That in the Abſence of the Sheriffs, 
Bailiff, &c. the Frank pledge may make 


Deliverance by Replevin. 2 uſt. 139. 


A Replevin lies not in the Marſbalſea. 


1 Co. 74, 75. 


See a Procedendo in Reple vin to the 


Court of Canterbury denied, though no 


other Remedy could be had for the Rent- 


- Charge avowed for. 2 Keb. 573. Pl. go. 
-, Quare of the Court at Hulifax. 3 
Keb. 550. 


And that Proceſs on the Stat, 17 Car. 
3. c.7. is void in inferior Courts [bid. 
A Rep'evin requires à greater. Cer- 


| Let 


* 


Ch. 9. Landlozds and Tenants. 223 


Vet the Writ therein may in ſome, 
6 Caſes be either general, or ſpecial. As . 
_ 2 Roll. Abr. 431. 


If I have Beaſts of another to manure General. 


wy my Land, and a Stranger takes them, I 
may have a general Writ without ſhew- 
ing the Specialty of the Caſe. 42 E. 3. 
og i Wis 7 Þ} 3: Www | . 
wo Or I may have a ſpecial Writ, ſetting special. 
, ” forth the ſpecial Matter. 11 H. 4. 17. 
4 The Writ in the Detinet, and Count Yaiaxce 
= in the Detinuit, a material Variance. _—. 
= Lut. 1150. 3 e.. 
ey For on Replevin in the Detinet, the | 
2 Plaintiff recovers both the Value of the 
2 Goods and Damages for the Taking: 
But when the Writ and Count are in 5 
4 : the Detinuit, tis implied the Plaintiff 
| * has his Goods again and therefore ſhall 
"_ recover Damages only for the Taking. , 
1 Lut. 1151. Vid. F. N. B. 69. Co. Enutr. 
os 610. a 
3 So where the Writ is de Averiis, and 
| the Count de Averiis & Catallis, tis ill. . 
A 3 Keb. 671. ns „ 1 
— Neither the Writ or Declaration need pepe 
— to mention the Colour or Value of the of te N. 
> 3 Catte. But the Nature, Kinds, and _ 
Number ought to be mention'd, where | 
7% | the Plaintiff may vary from the Number | 
= diſtrained. 1 Co. 55. 1 Leon. 43. — 


: 
Ya HI L 4 Alſo 
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Time aud 0 Alſo the Declaration ought to ſhew 
fle. the Time and Place of Taking. 2 H. 6. 
14. Hob. 16. Siderif. 120. 
And if you name not the Place where, 
as well as the Village, it is ill. 1b. Vid. 
Plea in "wk good Plea in Abatement f. 
a | is a in Abatement for 
* the Defendant to ſay he took them in 
another Village, or Place, though not to 
plead a Miſnomer thereof. 2 H. 6. 14. 
16 H. 7. 5, 6. Cre. Elix. 896. 35 H. 6. 
| 40. 16 Hl. 7.57. 
Aoowry But though the Declaration aſſign no 
rain tbe Place, yet the Defendant in his Avowry 
Place. mult, elſe he can have no Return, Hob. 
16. 1 Sid. 10, 20. 1 Leon. 193. 
Return. If the Count in Replevin is ill, and 
alſo the Avowry, the Plaintiff ſhall have 
no Return. Show. 99. 
Certainty, Uncertainty in the Count, or Avowry 
may be reduced to a Certainty by the 
Sheriff 's Enquiry en the Retorno habendo. 
1 Leon. 193. 
geg Where he p'eads Priſal in auter lieu, 
for Re- he mult make Suggeſtion for a Return. 
_ :* Salk. 94. 
Statute 7 Non Cul. infra ſex Aunos, no Plea 
Limita- therein. 1 $4. 82. 1 Keb. 279. 
_ Tender of Amends after Taking, and 


— before Delivery of the Cattle, is ill. 


3 Keb. 120. 


The 
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The Plaintiff in Replevin cannot diſ- Diſconci. 
continue without Leave of the Court. 
1 Leon. 105. 


Of Pleas, Avowries, and Conuſances in 
Avowries. 


Note; Pleas in Replevin are generally Pleas of 
of Four Kinds, (viz.) 1. Either Pleas in V nan. 
Bar; or, 2. In Juſtification ; or, 3. By 
Way of Conuſance; or, 4. By way of 
Avowry. 8 

Claim of Property may be pleade Property, 
either in Bar or * Salk. 94. — , 

Property is a good Plea in Bar, and 
not the general Iſſue. 31 H. 6. 1 2. 26 H. 
8. 6. 3 Keb. 219. 

Where the Defendant p'eads Property, Suggeſtien 
he need not make a Suggeſtion pro Re- Pro Ke. 
20% % habendv. Salk. 94. ceſſary. 

Yet it is (aid Claim of Property cannot Property. 
be pleaded by way of Avowry.31 H.. 1 2. | 

It is no Bar to ſay, The Plaintiff is poſ- Paſſſon. 


ſeſſed of the Cattle. F. N. B. 69. H. 


But Non cepit is a good Plea in Bar. 
F. Ayde, 28. Lib. Intr. 561, 565. See 
1 Leon. 42. 

Where one Defendant pleads Non cepit, Defendaw s 
yer the others may make Conuſance, or . 
jaſtify in his Right. 1 Rol. Abr. 320. R 

When one cannot have the Thing 
which was diltrained, he may jultify, but —_— "I 
cannot avow. 19 H. 6.41. 22 E. 4. 36. b. 

-: Y If 
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If one diſtrain for Services, and the 
"Tenant die, in Replevin by the Executor, 
he ſhall juſtiſy, but not avow. For in 
that Caſe he cannot have a Return for 
the ſame Thing. 22 E. 4. 36.6. 

If one diſtrain for Services, he may 
juſtify or avow at his Election. For in 
every Cale where one may avow, he 
may juſtify; ſed non econtra. 15 E 4. 
29. 5 E. 4. 6. 

Lenant at Sufferance may juſtify 2 Di- 
ſtreſs for Damage: ſeaſant. 4 A. 7. 3. 
A Plea of Conuſance is properly a 
Confeſſion or Acknowledgment of ta- 
king the Diſtreſs as Bailiff or Servant to 
another. See Conuſance pleaded as Bai- 
liff or Servant, for Damage feaſant in 
the Freehold of his Lord or Maſter. 
Dyer 280, 365. 

So for Damage-feafant in Land, which 
his Maſter had for Years. Dyer 117. 

Conuſance as Bailiff of the Parſon of 
D. who claimed a Rent by Preſcrip- 
tion, and a Diſtreſs held good. Lib. Iutr. 

5 
2 There are in general Four Kinds of 
Pleas by Avowry ; which fee in 9 Co. 
134» 135» Cc. 

Per 4 & 5 Anna, Any Tenant or De- 
fendant in any Suit, or any Plaintiff in 
— in any Court of Record may, 
with Leave of the ſame Court, nd as 


| many | 


1 
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- . % 


many ſeveral Matters thereto as he ſhall 
think neceſſary for his Defence. 


Proceedings in Replevin. 


The Proceſs in Replevin is an Alias Alias and 
and Pluries Replevin. F. N. B. 68. F. G. Pluries. 

And if theſe are not returned, an At- 
tachment to the Coroners againft the 


Sheriff. Reg. Orig. 81. 4. 


Upon a Return, that a Bailiff of a 
Franchiſe Nullum dedit Reſponſum, or 


that he will not make Deliverance, 


there ſhall be a Non Omittas to the Non omit- 


Sheriff F. IV. B. 68. F. tas. 


Or if the Bailiff of a Libeity refuſes to 
reple vy, the Sheriff may do it with a 
Non Omittas, per Stat. Marlb. 
And that thereupon may iſſue three 
Capias's and an Exigent. Vid. 5 E. 4.18. 
Note; A IVithernam is no Writ of 3 
Execution, but only a Mean Proceſs. oY 
Vid. Reg. Orig. 70. Raym. 475. Salk. 
582, 


of Judgments in Replevin. 
It is to be obſerved that the uſual Divides.) 


Judgments in Replevin are either, 1 Re- 
tor no habendo's ; 2. Second Deliverance ; 


or, 3. Returns Irreplevilable. 


A Re- 
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Retorno A Retarno habende is 2 Judicial Writ 

— that lies for him who has avowed a Di- 
ſtreſs, and proved the fame to be law- 
fully taken, or where (upon Removal 

of the Plaint into the Courts above) the 

Plaintift, whoſe Cattle were replevied, 
makes Default, or does not declare or 
proſecute his Action, and thereby be- 
comes Nonſuit, &c. And by this Writ 
the Sheriff is commanded to make a 
Return of the Cattle to the Defendane 
in the Replevin; i. e. He that firſt di- 

| trained them. 

N ben te be The Defendant ſaid the Place was 

Hunted. Antient Demeſn ; though. the Iflue be 
found for him, he ſhall not have judg- 
ment to have a Rerurn. 21 E. 3.7. 

— If one make Conuſance as Bailiff, he 

: may have Jugment to have Return. Co. 

„ 

23 If the Plaintiff be nonſuit, the Defen- 
dant ſhall have Judgment for a Return. 
35 H. 6. 47. 22 H. 7. 92. 3 

Without And this, though the Defendant do 

e. make no Avowry. 2 H. 5. 6. Fitz. Re- 
torn. Aver. 1 Dyer 280. 

On Abate- And fo it ſeems he may, if the Writ 

13 is abated. 9 H. 6.4. 11 H. 6. 5. 35 H. 

| 6. 40 
When not Bur if the Count abate, or no, when 


Sew. Of the Place, or Taking, yet he ſhall not 


have Judgment for a Return without an 


Avowry. 
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Avowry. 35 H. 6. 40. Bro. 2d Delive- 


rance 15. . 

So if one juſtiſies for Services, and 
make no Avowry, he fhall not have a 
Return, altho' it be found for him. 15 E. 

4. 29. 5 E. 4. 6. F. Avowry 57. 
Replevin againſt C. and D. C. pleads 
he took them not. D. juſtifies in Right 
of C. tho' it be found for him he ſhall 
not have a Return. 22 H. 6. 52. 

In ſecond Deliverance he ſhall not 
have a Return without Avowry. F. Re- 
torn. Averior. 1. 2 H. 4. 23. 

Where the Defendant pleads Property 
in another, and it is fo found, he ſhall 
have a Return without any Avowry, 
for the Plaintiff had Deliverance with- 
out Cauſe. 39 H. 6. 35. | 

On Removal of a Plaint, it abated for 
Default of the Surname, and a Return 
was awarded without any Avowry. 
7 H. 6. 3. 

One avows for Rent payable at two 
Days, one whereof is not come, the 
Plaintiff is nonſuited: There ſhall be a 
Return awarded for the one Day come. 


39 H. 6. 35. 
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A Second Deliverance is a Writ Judi- Second De. 


cial iſſuing upon the former Record, per 
Stat. Weſt. 2. c. 2. directed to the Sheriff, 
and lies after a Nonſuit of the Plaintiff, 


or a Retoruo babeudo awarded ut ſupra 
| for 


liverance, 
quid. 
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for him that diſtrained ; for thereupon 
the Plaintift in the Replevin may have 
this Writ, commanding the Sheriff to 
replevy the ſame Cattle again, upon Se- 
curity given for a Re-delivery of them, 
in Caſe the Diſtreſs be juſtiſied. See 
2 Inſt. 

At Common Law one might have 
been nonſuited in Replevins, and yet 
have had new Replevins ad infinitum. 
34 H.6. 37. 10 H. 7. 29. 19 H. 8. 12 

And at this Day, if the Writ abate by 
Plea, or Confeſhon, there may be another 
Replevin. 34 F 6. 37. 

But by Ht. 2. c. 2. If one be non- 
ſuited in Replevin, he ſhall have but a 
Second Deliverance awarded upon the 
Rolls of the former Judgment. 21 E. 4. 
6. 2 F. 4. 23. Dyer 41. 2 Juſt. 

Yer if Judgment be given againſt the 
Plaintiff in Replevin, either upon a De- 


murrer, or Verdict, there ſhall be no 


Second Deliverance. 2 H. 4. 23. 
And no Second Deliverance fhall be 


but in the ſame Court where the Judg- 


ment was. Plowd. 206. b. 

Yer if he be nonſuited in the County- 
Court, and 1f it be afterwards removed 
into C. B. the Second Deliverance may 
iſſue out of C. B F. Repleg. 37. ; 

And if he be nonſuited in the Second 


Deliverance, he ſhall not have another 


a 
x 
8 
| 
: 
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Writ. F. Retorn Aver. 6. becauſe (as it 7 
ſcems) it is a Judicial Writ. 

And if one be nonfuited in Replevin Ought to 
after Declaration, the Second Delive- p oy Jong 
rance ought to agree with the Count in $ 
the Replevin, in the Day, Place, and 
Number of Cattle. 3 H. 6. 9. 21 H. 7. 

28. Vid. 12 H. 7 4. 49 E. 3. 29. 

Yet ſome Books ſay it may vary from 
the Place. 26 H. 6. pl. 7. F. Repleg. 22. 

Ayde 131. See 26 H. 8. 6. pl. 27. 

Upon Nonſuit in Replevin a Return Of what 
was awarded, and thereupon a Wither- e 
uam, and other Cattle taken; yet the 
Second Deliverance ſhall be of the for- 
mer Cattle. 2 E. 3.17. F. Avowry 171. 


22 H. 7. 92. pl. 7. Dyer 59. 


Return Irrepleviable. 

A Returnum irreplegiabile is a Judicial Quid. 
Writ directed to the Sheriff for the final 
Reſtitution or Return of Cattle, as un- 
juſtly taken by another, and fo found by 
Verdict, or after a Nonſuit in a Second 
Deliverance. 

At Common Law, a Return irreplevi- Hs at 
ſab'e was either when it was found . 
againſt the Plaintiff by an Iſſue joined, 

36 H.6. 8. pl. 24. | Y 

Or if the Defendant did not anſwer 
to the Avowry, there the Cattle were 
to be icrepleviſable. Lib. Jutr. 571. _ 


3 But 


22 


+ How per 


BPhen to be 
granted. 


= TY 


Bot by Stat. Weſt. 2. e. 2. A Return 
irrepleviſable is to be upon a Nonſuir, 
(viz.) in Second STII 2 * 
4. 23. pl. 9. 2 Inſt. 

Upon a Nonſuit in Replevin ie ſhall 
not be, except the Nonſuit be after a 


Verdict. 14 H. 7. 6. pl. 14. Vid. 24. 


E. 3. 33. 

If the Plaintiff is Nonſuit in Replevin, 
and afrer in a Second Deliverance, there 
wall be a Return irrepleviſable before 
Avowry. Dyer 280. | 

If the Plaintiff be Nonſuĩt when the 
Jury come again and give their Verdict, 
yet there ſball not be a Retorn. Irrepleg. 
34 H. 6. 5. 14 H 7.6. 

If the Plaintiff in Replevin makes De- 
fault at the Nift prius, there ſhall be no 
Retorn. Irreplzg. becauſe it is out of the 


Stat. 3 H. 6. cap. 8. 


The Plaintiff in Replevin was Non- 
fuited, and a Retorno habendo awarded ; 
the King demiſes, the Pledges being 
fummoned appeared not. 

Qusære, If there ſhould be a Return 

irreplevifable? 1 E. 3. Pl. 17. 1 H. 7 

4. 17 

: e. If it may be after a Return 

awarded in 2d Deliverance? 2 H. 4. 23. 
Or upon Judgment againſt the Plain- 


tiff, © deco eee 14 
27 _» 7s nile 


But 
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But where there is a Demurrer upon 
Tlea to the Writ, and Judgment for the 
Defendant, there ſhall be no Return ir- 
repleviſable. 34 H. 6. 37. Bro. Repleg. 6. 
Quære 2 H 4. 23. If it ſhall upon an 
Iſſue tried on fuch a Plea to the Writ ? 
The Defendant in Replevin pleads to 
the Writ, which was found accordingly 


by the Jury, and adjudged there ſhould 


be a Return icrepleviſable. 34 H. 6. 37. 
Br. Repl. 6. 

But aliter upon a Demurrer on a Plea 
to the Writ, or Conſeſſion, & c. ib. 


of Replevins by Writ. 


Having now ſhewn what are the Rules 
of Law concerning R ing in 
neral, we are now to proceed to ſuch as 
relate to Replevins, according as they 


are brought either by Write, or Plaint.. 


In the Writ, live Things are to be 


placed before dead; where ſeveral, then _.. 
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how - 


the Writ is Averia ſua generally, or Bo- ;, placed 
na & Catalla ſua, according as the Na- in the Wris. 


ture of the Ciſe is, Where but one Thing 
is in the Writ, you name it; as Equum 
 Juum, or Pyxidem ſuum, &c. See Reg. 
Brev. Orig. 81. Fitz- Herb. Nat. Brev. 
68. 2 H. 4. 25. 

The Wrie is an Original, and iſſues 
out of Chancery, andnot returnable, bue 
ry authorts 
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authoricative to the Sheriff to do Juſtice. 
2 Inft. 140. 


Nene r The Proceedings are removable into 


the Writ. 


the Courts of Weſeminſter. F. N. B. 69. 
2 Inſt. 34, 339. 


Removal of If the Goods or Cattle are not reple- 
Procecdings. vied on the firſt Writ, the Party may 


Alias, 
Pluries. 


Elongata 


have an Alias and a Pluries : The Alias 
is Verbatim the ſame with firſt Writ, the 
Form whereof you will fee in the Appen- 
dix, only with the Addition of Sicut 
alias tibi præcepimus; and neither, of 
theſe Writs are returnable at any certain 
Day, but the Pluries is : And inſtead of 
the "Word Alias, bas theſe, Sicut Pluries 
tibi pracepimus, vel Cauſam nobis figni- 
fices quare Mandatum noſtrum Alias tibi 
diredtum exequi noluiſti vel non potuiſts. 
See Reg. Orig. 81. 1 Roll. Abridg. 81. 

If the Sheriff on the P/zries return, 
Quod Averia Elongata 22 loca mids 
incognita, it non potui deliberare illa 
querenti ; — 45 Plaintiff hath a Writ 


- to the Sheriff, by which the Sheritf is 


commanded to take the like Goods of 


the Defendant. and detain them until 


the Cattle or Goods diltrained are re- 
ſtored to the Plaintiff, which Writ is 
called. from two Saxon Words, a Capias 
in Mithernam. If the Sheriff on the firſt 
Capias in Withernam return a Nihil, an 
Alias and Pluries goes, and then follows 
an Exigent. If 


bt, 
n, 
bi 
a 
it 
is 
f 
il 
= 
's 
14 
{ 
n 
$ 


— 


o 
5 - 
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If tbe Defendant, when the Sheriff Proceedings 
comes to make Replevin of the Cattle, eg. f 
claims Property, then at the Return of 


that Writ another Writ de proprietate 
probanda ball iflue to the Sheriff; by 
which Writ the Sheriff is commanded, 
that taking with him Cuſtodibus Placito- 
rum, Cc. he ſhall enquire of the Proper- 
ty ; and if it be found that the Property 
was to the Plaintiſt, then a Re-delive- 
rance ſhall be mide to the Plaintiff, and 
an Attachment againſt the Defendant to 
anſwer for the Contempt in taking and 
unjuſtly detainiog the Cattle of the 
Plaintiff ; and if he appear upon the Plu- 
ries. Withernam, he ſhall gage Delive- 
rance preſently. And if the Defendant 
in the „ in Court claims the Pro- 
5, and if it be found againſt him, 
* Plaintiff ſhall recover the Value of 
the Cattle and his Damages. And if the 
Defendant plead in Abatement of the 
Writ, that the Property is in the Plaintiff 
and one other, Cc. and the Plaintift con- 
feſs it, by which the Writ ſhall abate by 
an Award upon the Roll, and a Retorn 
. Hibend* be awarded to the Defendant, 
yet the Plaintiff ſhall have a new Reple- 
vin, and the Return ſhall not be irreple- 
giable ; for the Statute of Weſtm. the 
| ſecond, doth not he'p a falſe Writ, or 
Abatement of a Writ, but the Plaintiff | 
| : may _ 


n+ 
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Writ -, 
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* * 
* 
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Poe Comitatut to make a R 


will not gage Deliverance, he ſhall be 
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| may have a new Writ from Time to 


Time, but it helps Nonſuits in Reple- 
vin; but if he be Nonſuit, he ſhall not 
have a new Replevin, but Writ of Se- 
cond Deliverance. And if the Defendant 


upon the Retorn” habend' adjudged for 


him, cannot have the Return of the 


Beaſts, and the Sheriff returns upon the 
Retorn halend” that the Cattle firſt 
taken are dead, he may have a Scire 
facias againſt the Pledge ; and upon a 
Nihil returned upon that, he may have 
a Scire facias againſt the Sherift ; for in- 
ſufficient Pledges are no Pledges; and 
the Party may relinquiſh his H/:thernam, 
and fall upon the Pledges, or the She- 
riff. And if Cattle be put into a Caſtle 
or Fortreſs, the Sheriff may take the 
eplevin upo 

the Plaries Replevin. A Replevin will 
not lie of Deeds, or Chattels concern 
ing Lands; and no Retorn Hubend? lies 
upon a Juſtification ; and if a Diſconti- 
[nuance be after a Second Deliverance, 
the Retorn' habend” ſhall be irreplegiable. 
And if the Defendant after an Avowry 


impriſoned for the Contempt. No Di- 
claimer lies upon a juſtification, bat 
upon an Avowry. 1 Brownl. 168. 
In Replevin, as in all other Actions, 
tho" the Writ be general, yer the con $ 
' | my 
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mult be particular ; that is, though the Come ſh 


Writ only deſcribe the Genus, or Species, ** 
the Declaration muſt mention the 
Species, or the Individuals, and more 

particularly deſcribe them than in any 


other perſonal Actions, except Detinue; 


theſe two being the only Actions in 

which the Individuals are to be recover- 
ed; and for a further Certainty the Place 
mult be particularly mentioned. Sd. 10, 


SAAT rA a a 


20. Hob. 16. 2 H. 6. 14. 35 H. 6. 40. 
7 Co. 25. Show. 99, 170. 1 Leon. 93. 
The Delivery that the Sheriff makes on 
the Replevin, muſt be purſuant to the 
Writ, and of Things only ſufficiently 
therein deſcribed, and thereby diſtin. 
guiſhable. Al n 33. 


Of the Ret ur no habendo, ſee Cy, Fac. _ 
519. 2 Len. 67. 1 Juft. 145. A Hitber- , 


nam ſhall be awarded on the Sheriff's 
returning a Fugavit, or that the Bailiff 
of the Liberty hath returned an EJun- 
gata. 5 E. 4. 18. F. N. B. 68. Lutw, 
581. 2 Lev. 92. See Salk. 94. 581. 


Replevins by Plaint were given by the Of 7" 


Statute 52 H. 3. c. 21 commonly calle 


Mazlbridge, of which the Reader may St. Mar 


lee my Lord Coke's copious Expoſition 
in the Second Inſtitute. It will ſuffice in 


this Place ſor us to note ſo much, there- 


of as is now moſt uſeful : By it tis en- 


acted as follows ; = any Beaſts be taken, 
| and 


by 8 4 n 
* 4 a 1 a 6 _ 4 
ö * * 5 
* 
. 
: 


* 
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and wrongfully with-holden, the Sheriff, 


upon Complaint made to him thereof, 


may deliver them without Let or Gain- 


ſaying. of him that took them; if they 


were taken out of Liberties, and the 
Bailiffs thereof will not deliver them, 


then the Sheriff, upon ſuch Bailiff's De- 
fault, ſhall 4eliver them. ) 


The Purview of the Statute was 


the more expeditious Adminiſtration of 


Juſtice, which was very dilatory before, 
eſpecially that they were diſtrained in a 
Liberty where the Bailiff had Return of 
Writs. See 2 [aft. 139. ; 
Grantable By this Statute, even out of the 
«: Curt. County. Court, the Sheriff may, by Pre- 
cept or Parol, grant, without any Writ, 
k a Replevin; but then the Plaint mult 
be enter dat the next Court. 1bid. 1 Keb. 
205. 16 H. 7. 14. F. N. B. 6g. 
Sheriff may When the Cattle are impounded in a 
Pulls Co. Caſtle, the Sheriff muſt notwithſtanding 
| micatus. make Replevin; and, if Occaſion be, 
may take the Poſſe Comitatus with him. 


Co. Magn. Chart. 105, 194. 2 Rod. 


18 Abridg. 565. 20 H. 6. 30. 
Sheriff's Per 1 @ 2 Ph. & M. c. 12. ſee. 3. 
Edt Re it is enacted, That the Sheriff ſhall at 
pievins. the Hrſt County-Day, or within Two 
Months after he receives his Patent, de- 
pure and proclaim in the Shi e- Town 
Four Deputies rot dwelling above 


I Twelve 


. l 
p - 
__ 


— 
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ff, Twelve Miles from one another, who 
of, are to make Replevins and Deliverance 
n- of Diſtreſles in ſuch Manner as the She- 
ey riff bimſelf ought to do. And the Sheriff 
he may hold Plea thereof, and determine "2 
_ the ſame in the County- Court. 
* The Manner of getting a Replevin is How to 5e 

thus: The Replevier goes to the County. e 
Tas Cle k. or ſome other Perſon by him ap- 
of pointed, to obtain a Precept, on which a 
* Bond is to be taken from the h erſon to 4 
1 whom it is granted, with Sureties that he 
of will execute the Replevin :. On which a 

| Precept goes from the Sheriff to his Bai- 
the lifts to replevy the Cattle immediately ; 
re- upon which, a Day is given to both Par- 
vets ties, at the next County-Courr, at which 
ult the Plaintiff may be ellomed; dut if he 
eb, make Default, the Defendant ſhall have 

Judgment for a Return, and that the 
a= Plaintiff and his Pledges ſhall be in Mi- 
ng ſericordia. But the Defendant may not 
be, be effoined on the firſt Day; and if he 
n make Default, the Diſtreſs ſhall be re- 
ol, turned to the Phaintift; if both appear, 
the Plaintift in the Writ the firſt Day, 

3. the Deſendant has til the next to plead, 
at avow, or make Conuzance. | 
2 Theſe Replevins may be removed by Hw :o be 
de- Recordar i facras Loquelam. Se: 2 laſt. 2 
ove F bong: ob co igteb mM 
ve dle 5 1 Of 
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| Proceedings Of the Proceeding in Withernam, ſee 
1 68, 74. 30 E. 3. 30. 2 Rob. 
25. 435+ 
Againſt Of the Proceedings againſt the Pledges 
Pleager. upon a Retorno — 2 Inſt. 340. 
Reg. Orig. 81. 
Of Pledges, fee 1 Iaſt 145, 161. 
2 Inſt. 340. W. Jones 378. Cro. Car. 446. 
Salk. 467. Lutw. 687. Sid. 213. Noy 2. 
1 Brownl. 334. 
References, Of the Removals, Reg. Orig. 84. 
F. N. B. 71. Dyer 41, 59, 280. 27 H. 6. 
3. 21 E. 4. 66. 9 E. 4. 48. S. Litt. 345. 
2 Sid. 213. See References to all the 
Caſes concerning Replevins in the new 
Tables to the Reports, pag. 120. 


SeR.II: Of Action- by a Leſſor or Landlord. 


Diviſenof To enter into a Particular of all the 

thi Scion. Rules of Law that concern ſuch Actions 

as the Lord may have againſt his Tenant, 

would lengthen this Chapter into a 

Treatiſe. That which is molt material, 

is to ſhew what Actions the Leſſor may 

Into Three have for his Rent. Theſe are, according 

Paris, to the Nature of the Contract, either 

Actions on the Caſe, of Covenant, or 
Debt: Of which in order. 

of As to Actions on the Caſe on Promiſes, 

on the Caſe. ve are to obſerve, that in ſome Caſes, 

if the Conſideration is proved, the Caſe 

I preſumes 


2 2 —— mmm 
wy 
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umes a Promiſe. In others not only Pier 
1 but a Promiſe alſo muſt 2 
ved. | 
e muſt alſo carefully diſtinguiſh be- Difference 
tween what is paid for Lodging, which Lodgings 
is properly called Hire; What for Rent; end Rent. 
For by the Help of theſe two Diſtincti- *. 
ons, all the ſeemingly Contradictory Opi- — ro be 
nions of our Books may be reconciled, **" 
Where any Part of a Houſe, whether 1h: Hi. 
it be One, Two, or more Rooms, are let 2 e 
1 with competent Furniture, it is 
called Hiring of Lodgings, the Furniture 
being the more valuable Part. In In- 
rendment of Law, the Money paid is 
ſuppoſed to be paid for it; and being Promiſe , .. 
ſuppoſed paid for the Uſe of a Perſonal | 
Thing, in an Action on the Caſe on a 
Promiſe, if the Conſideration is proved, 
it is ſufficient without any Evidence of 
an actual and expreſs Promiſe. "Mr | 
Where the Money demanded is ſup- Hr 
poſed to be due for the Uſe of a real g 
Thing, as of a Room or Houſe unfur- 
niſhed, &c. this, in our Law, is called a 
Rent; the proper Remedy for the Re- 
whereof being an Action of Debt, 
no Promiſe ſhall be preſumed. Aud 
therefore in ſuch Caſe the Plaintiff muſt 
not only prove a Conſideration, but alſo 
an expreſs and actual Promiſe to pay. Atual Pre- 


> 


See 3 Lev. 150. 1 Lev. 179. K C. SP. = 


I 
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1 Sid. 279. 3 Mod. 73. 2 O. 598. 2 Bulft. 
73- Syle 53, 400, 463. 3 Cr. 34t. 
S. C. & P. V. Jones 329. 3 Cre. 414. 
S. C. & P. V Jones 365. 1 Lev. 204. 
& C. S. P. Sid. 323. Hardr. 366. 1 Cro. 
786, and 859. See Reſerences to all the 
Caſes concerning this Point in the new 
Tables to the Report-Books, Pag. 19. 
See alſo the late Seatute 11 Geo. 2di, 
For the more effectual Securing the Pay- 
ment of Rents, &c. which is here added 
at the End of this Treatiſe. 


Of Aious of Covenant on Leaſes. 


= med Notwithſtanding Reparations made 
=_ jor ok te lite, an Action of Covenant 
1 — lies, and that only goes in Mitigation of 
From. the Damages. 3 Leon. 5. 
What . If the Queendemiſe with theſe Words, 
e. Reparabunt Domum, fcil. the Leſſee, his 
_ cre. Heirs and Aſſigus; theſe Words amount 
Wl tos Covenant, and the Leſſee accept- 
ing, he is thereby bound. 2 Cre. 399, 
521. & C. n. KP. Godb. 270, and 276. | 
S. C. S. P. 4. Pop. 137. becauſe being 
an Indenture, it is the Words of both 
Parties. & C. S. P. 1 Rod. 359. but 
other Reaſons quas vide. S. C. S. P. 
3 Bulft. 163. S. P. Vide the Reaſon, 
2 Co. 240. * 


3 Not with- 


, wy OY VET, 


Covenant to pay it. 1 Brown, 20. On 


_ Years by Iadenture verſus Leſſor, if he 


1 rarer 


it to become ru inous and out of 2 
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Nor withſtanding A and the Cevenent 
Leſſor's actepting Aſſignee for Tenant, frm = 
and Rent of him, it was allowed in » 
ſuch Cafe Debt for Rent would nor lie; t 
ir was yet adjudged Covenant to repair 
did, and ſo of Covenant to pay Rent. 
Otherwiſe” if Rect is reſerved,” and no A 


Rent-Charge granted and executed by 
the Statute of Uſes. 2 Mod. 138. 

On the Words Dimifit & ad firmam On the 
tradidit, Covenant lies on Leaſe for miar — & — ; 


enters; but if a Stranger does, it doth 
not lie withour expreſs Warranty ; for 
in Covenant verſus Leſſor on theſe 
Words, he will e the Term it ſelf. 
1 Cro. 21 

Verſus Leſſee fo for aſſigning contrary to er Ex- 
his Covenant without Lebe Leave, . 
aſthoꝰ the Leſſor ertered into Part, ſor 
the Covenant is collateral. Style 245. 

Covenant does not lie for Want of Ne- . 
pairs, if there has been once a Recovery = 
on that Point, notwithſtanding the De- 
cay be after that Recovery, for that Co- 
venant is exiles per Manuood. 3 Leon. 
51. Vid. the new Statute poſt. 1 5 

On the Word Dimiß, where the Uſe b 5 

of a Pump is Jer to the Plaintiff with min fir - 


Land ſrem the Defendant, who fuffered — f 
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| 1 See 1 Saund. 321. & C. Sid. 429. 1 Ven. 
486, and 44. | TR 

On Covenant to ſtand; ſeized of as 
much as is worth 20 J. per Ann. it lies 
not, for the Covenant is void. Hetl. 147. 
S C. verbatim Litt. 307. 

Husband and Wife Grantees of the 
Reverſion, yet Damages only being to 
be recovered, they may join or not join 
at Election. 2 Cro. 309. &. C. n. S. P. 
Godb. 270, and 276. S. C. 1. &. P. A. 
Pop. 137. S. C. S. P. 1 Rodl. 359. and of 
their joining in other Caſes; and here 
their not joining ſeems to be only beld 
good, becauſe the Action by Grantee is 
brought by him as Aſſignee at Law, not 
on the Stat. S. C. S. P. 3 Bulſt. 163. 
Other Reaſons qugs vide, of their join- 
12 ing in other Actions. . 

ber i Lies againſt the Aſſignee, though not 
lies gain named in the Indentuie, if the Cove- 
, nant be for the Benefit of the Soil, as to 
n leave ſo much Land unploughed. Other- 
wile of Covenant to build a new Houſe, 
2 Cro. 125. 1 

Giſt verſus Aſſignee of Part for not 
Repairing, becauſe it is a Covenant that 
runs with the Term. W. J. 245. 


So of M: 
art 


.“ 


Law. ing. 1 Rol. 359. And what Condition 
Aſſignee by Common Law might wy 


= 


By Commons Gift at Common Law for not Repair- 


| Chi 5. | 


— Winks. * 


Godb. 270, and 276. & C. 1. & P. 2 
Cro. 399. &. C. n. S. P. A. Pop. 137. 

After Afignment, and before No- on M- 
tice. 2 Ven. 228, and 234. &. C. Show. | 
340. SC. 4 Mod. 71. Vide etiam; 
Lev. 229. 4 Leon. 187. 

An Action of Covenant lies ſor the Whew by * 
Grantee of the Reverſion only for Want Su—_—_ 
of Repairs after the Grant, and not be- ſos. 
fore. 3 Leon. 51. Nor for Breach be- 
fore the Aſſignee's Intereſt. See 1 Cro. 

363. 

Gift pro Afignee of 4. Affgnee of B. g. 
2 of C. verſus Executor 2 Ven. 

17. 4 CC KF. 3 Lew 264. 

Deviſee for Life only is Aſſignee to Deviſes, 
bring Covenant. 2 Yer. 117. & Cpu 
S. P. S. Reaſon. 3 Lev. 264. 

Whether a Copyholder, who comes c 
by Surrender of the Leffor to his Te- 
nement, be an Aſſignee within the 
32 H. & 3 Cro. 24. 

Admitting he is, whether by "WE 
mon Law, Covenants being made by 
expreſs Words with the Leſſor, his Heirs 
and Aiſigns, the Aſſignee for theſe Co- 
venants may maintain an Action. 1 
Cro. 24. 

Though the Houſe became ruinous Whew for 
before his Intereſt commenced, yet if 22 4 bis 4 4 
the Covenant be to repair within tereft com- 
Four Months after the View and Notice "=. 

M 3 of 
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C 
of the Want of Repairs, if the Aſſignee | 
give it the Termor, and he dont re- of 
pair, Aſſignee may maintain Covenant. 

1 Leon. 62. | he 
Per Dod and Montague, Aſſignee of _ 
the Reverſion, notwithſtanding the Ter- Gai 
mor's Aſſignment over, may maintain pe 
Covenant verſus firſt Leſſor for not Re- B. 
pairing. Godb. 273. This ſeems to be 

the Caſe of Brett and Cumberland. Godb, pa 
276. Where it puts the Caſe ſtronger, T, 
and ſays, that this was brought after the * 
Termors Aſſignee was accepted Tenant 

to the Aſſignee ; and the Reaſons there T 
den are, | 2 re 

Firſt, Stat. 32 H. 8. transfers the 7 
fame Benefit to the Grantee of the Re- 
verſion that the Grantor had. w 

Secondly, The Covenant Leſſee might ib 
be Part of the Conlideration. & C n. 

& P. 2 Cro. 399. and A. Pop. 137. & C. Se 
8. &. 3 Ao8. 359... | 

Aſſignee hath Election, becauſe it is - 
a Covenant that runs with the Laud. 

Mountague took a Difference between hi 
Privity of Contract, and where not. S.C. th 
2 Cro. 399. None of theſe Points; | be 
S. C. u. & P. 1 RoJ.. 259. th 

Whether it be a local Action; Suund. 

230. S. C. Sid. 400. 1 Lev. 259. T 
1 Ven. 10. 3 Lev. 229. Mow 243. th 


By Execu- 
rer. 


It lies againſt an Executor, 7 
| +. 5 | 17 For 


Aſſignee of C. 1 


1. For Wane of Repairs in the Life 
of Teſtator. 3 Lev. 51. 
2. On Covenant of the Teſtator, tho Her. 


he is not named, but not verſus Heir, 


unleſs .named. Baldwin doubted and 

ſaid, Covenant ſounded in Tort ; and 
Perſonal Torts died with the Perſon : 

But all agreed Debt would. Dyer 14. 
3. On the Words Suſte mare and Re. nike 


parare, the Houſe burnt after the ſtentare 


Teftator's Death, and Judgment de gg Repa- 


nis Te is. Dyer 324- 
Executor of an Executor of B. 22 


renewing 


hey muſt all join in the Aion not- Exe? 
withſtanding one refuſes. 1 R. 176. and 
ibid. denar. | 
If the Covenant be with the Heir. 
See 1 15 5 1 
Si Giſt per xecutor of a Biſhop, 
2 Ven. 51, and 58. 
If Leſſee covenant with Leſſor and Covenant 
his Executors to repair, and don't name, x — 


the Heir, yet he ſhall bring Covenant, none. 


becauſe it is a Covenant that runs with 
the Land. 2 Levinz 92. 

Per 8 & 9 Vz. c. it is enacted 80 9W:> 
That all Actions which from and after 
the Five and Twentieth Day of March, 
One thouſand fix hundred pinety and 
M 4 ſeven 
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or Actions, ſhall and may aſſeſs not only 
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ſeven ſhall be commenced or proſecuted 
in any of his Majeſty's Courts of Re- 
cord upon any Bond or Bonds, or on any 


Penal Sum, for Non- performance of any 


Covenants or A ts in any Inden- 

dure, Deed, or Writing contained, the 
Plaintiff or Plaintiffs may affign as many 
Breaches as he or they ſhall think fit ; 
and the Jury, upon Trial of ſuch Action 


ſuch Damages and Coſts of Suit as have 
heretofore been uſually done in ſuch 
Caſes, but alſo Damages for ſuch of the 
ſaid Breaches ſo to be aſſigned, as the 
Plaintiff, upon the Trial of the Iſſues, 
ſhall prove to have been broken; and 
that the like Judgment ſhall be entered 
on ſuch Verdict as heretofore hath been 
uſually done on ſuch like Act ions; and 


if Judgment ſhall be given for the Plain- 


tiff on a Demurrer, or by Confeſſion, or 
Nihil dicit, the Plaintiff upon the Roll 


— dicit, may ſuggeſt as many Breaches of the Co- 


venants and Agreements as he ſhall think 
fit ; upon which ſhall iſſue a Writ to 


.the Sheriff of that County where rhe 


Action ſhall be brought, to ſummon 3 
Jury to appear before the Juſtices or 
Juſtice of Aſſize, or Nift prius of that 
County, to enquire of the Truth of 
every one of thoſe Breaches, and to aſ- 
ſeſs the * that the Plaintiff — 

aVe 


„ Sf eo nr T dd. G.4iþÞ.ci-nSdCD.<._o-+TCtaEaAqeF@O2CEz AC 


his Lands nt Ginn. „ 


have ſuſtained thereby ; in which Writ 
it ſhall be commanded to the faid Ju- 
ſtices or Juſtice of Aſſiae, or Niff prius, 
that he or they ſhall make a Return 
thereof ro the Court from whence the 
ſame ſhall iſſue, at the Time in ſuch 
Writ mentioned: And in caſe the De- 
fendant or Defendants, after fuch Judg- 


ment enter'd, and before any Execution 


executed, ſhall pay into the Court where 
the Action ſhall be brought, to the Uſe of 
the Plaintiff of Plaintiffs, or his or their 
Executors or Adminiſtrators, ſuch Da- 
mages ſo to be aſſeſſed, by Reaſon of 
all or any of the Breaches of ſuch Cove- 
nants, be 7 with the Coſts of Suit ; 

a Stay of Execution of the, ſaid Judg- 27 
ment ſhall be entred upon Record : Or, 
if by Reaſon of any Execution executed, 
the Plaintiff or Plaintiffs, or his or their 
Executors or Adminiſtrators, ſhall be 
fully paid or fatisfied all ſuch Damages, 
to be aſſeſſed together with his or their 
Coſts of Suit, and all reaſonable Char- 
ges and Expences for executing the 
laid Execution; the Body, Lands or 
Goods of the Defendant ſhall be there- 
upon forthwith diſcharged from the ſaid 
Execution, which ſhall likewiſe be en- 
ter d upon Record; but notwithſtand- 


ing in each Caſe ſuch Judgment ſhall dem | ; 


rem 


remain, continue, and be, as a further 5; For Secura. 


M 5 Secu- 


„ De 2555 ee Chis. 
Security to anſwer to the Plainrift or 
Plaintiffs, and his or their Execurors 
oer Adminiſtrators, ſuch Dam 2$ 
Dall or may be ſuſtained, for farther 
Breach of any Covenant or Covenants 
in the ſame Indenture, Deed, or Wri- 
ting contained ; upon which the Plain- 
tiff or Plaintiffs may have a Scire facias 
preceded upon the faid Judgment aga inſt the De- 
fendant, or int his H Heir, Terre- 
- Tenants, or his Executors, or Adminiſtra- 
tors, ing other Breaches of the 
ſaid Covenants or A nts, and to 
ſummon him or them reſpectively to 
mew Cauſe why Execution ſhall not be 
had or awarded upon the ſaid Judgment; 
upon which there ſhall be the like Pro- 
ceeding as was in the Action of Debe 
upon the ſaid Bond or Obligation, for 
Aﬀeſſing of Dam upon Trial of If. 
fues joined upon ſuch Breaches, or En- 
quiry thereof, upon a Writ to be award- 
ed in Manner as aforefaid. And that 
upon Payment- or Satisfaction in Man- 
ner, as aforeſaid, of ſuch furure Dama- 
ges, Coſts, and Charges as aforefaid, all 
further Proceedings on the faid] 
Hud fs to ITE again to be ſtayed, and fo toties quo- 
— guo- fies, and the Defendant's „ Lands, 
or Goods, fhall be diſcharged out of 

| Execution, as aforeſaid, 
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the Declaration muſt ſer forth, if it be mw is R 1 
againſt Tenant at Will, That the Te- Ra. 


Acres, by Eſtimation, hath been held 


ciſe Sum that is due; if any paid, how 5% 


Ia a Declaration in Debt for Rent, 


| 


nant occupied the Land; for the Rent 
is due in this Caſe, only by Reaſon of 
the Occupation ; but where it is due 
by Reaſon of the Contract, as in Leaſe 4 ts the 
for Years, there no. ion need 
be ſhewn. Silk. 209. See how to lay 

the Entry, 


Do 
- | 


The Thing demiſed muſt be certainly 
ſet forth in the Declaration, and Seven 


ill. Anonymous, printed with Benloe 
142. See 2 Cro. 124. 

The Commencement of the Term Commence 
mult be preciſely alledged. Id. 187. 

S. C. Latch 157. Hardr. 3. 

Ie muſt appear on the Face of the pe- Right of . 
claration, that the Defendant had a 2 
Lawful Title to enter. Style 139, and 
146. S. C. Ahen 62. 

The Plaintiff muſt alſo ſhew the pre- 


— 


much, aud the demanding leſs than ap- 


pears on the Face of the Record to be 
due is fatal. Style 256. 1 Cro. 702, 
5 Mod. 212. 2 Vent. 119. 2 Leu 4. 
— 253. 


* 4 
* o 
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hey, It muſt Jppear that the Plaintiff is en- 
 FreRew led to the Rent thus; if one declare 
Flaintiff. for Rent due on Demiſe of his Anceſtor, 
it muſt appear that he was Heir; but if 
he take by Virtue of an Entail, the Com- 
mencement of the T ail need riot be ſet 
forth in the Declaration; and the Title 
to the Rent being Subſtance muſt not be 


393. Alyen 19. V. Jones 253. S. C. 
3 Cro 210. Ventr. 262. Sid. 218. 1 Lev. 
190. T. Jones 24. See 1 Bulſtr. 65. 
3 Mod. 70. Alyen 33. Raym. 487. S. C. 
Jones 232. 2 Cro. 686. S. C. 2 Rod, 
" Rep. 66. Keilw. 88. 

And # De- w to declare againſt Deviſee of a 
_ . Moo Dyer 254. 


himſelf to it. See Moor 703. S. C. 1 
Cro. 415, 535, and 636. Telv. 135. 
three Join. How three Jointenants, whereof one 
tent. hath a Moi Yo hell Geclare. See Leon. 
. 112. 

Os Title by He that claigi by Bargain and Sale 

— 4 muſt ſhew in his Declaration, that the 
% fame was enrolled according to the Sta- 
tute; otherwiſe it is ill, for nothing paſ- 
= Tel. 213. 2 Cro. 291. S. C. 1 Brownl. 

114. S. C. 2 Brownl. 220. 


11 it de a Frechold, he is not intitled the 


- 


ſer forth only by Way of Recital. Style 


How a Deviſee of a Term ſhall intitle 


| By Exeew The Plaintiff, if he declare as e 
13 tor, mult ſhew the Teſtator's Eſtate; ſor 
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the Rent, but the Heir, as incident to 
the Reverſion. 1 Brownl. 48. See 2 Cro. 


117. 15 
if e Thi — 14 SP 

ration muſt it paſſed by Ded. , 

Godb. 273. K C. 2 Roll. Rep. 61. „ 

519. See allo the late Stat. 11 Geo. 2. 

at the End of this Treatiſe. 


> | 
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| CHAP. x. 
Of Aftions by the Tenant. 


HOSE Actions that we find D. te 
brought by Tenants are chiefly rod ons 
Three; viz. Actions on Covenant for 

quiet Enjoyment. 2. Actions on the 

Caſe for wronging them in their Com- 

mon; and 34h, Actions of the Caſe for 
Nuſances. - Of the firſt, we ſhall ſay no- 

thing here, the Caſe of Hayes and Bick- 
erſtaff, drag hr cy wage will find above, 

Page 164, havi t that Learning in 5 
l 2 Of the other two 
Actions we treat in the two 
Sections we ſhall divide this Chapter 

into. 
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Seat. I. Of Actions concerning Common. 
Where a Copyholder in the 
une of the Lord, he muſt ſay that he 
was ſeized ſecundum Conſuetudinem Ma- 
weris ad Voluntatem Domisi; for with- 
out theſe Words ad Voluntat* Domini, 
it ſhall be intended ts be a Freehold ; 
and in ſych Caſe the Plaintiff muſt = 
ſcribe in his own Name; nor will a Ver- 
dict help ſuch a Declaration. Lutw. 126. 
And this was ſo by the uniform 
Opinion of the whole Court of Com- 
mon Pleas after Five ſeveral Motions in 
Arreſt of Judgment ; but afterwards a 
Writ of Error was brought, and what 
was done thereof the Reader may take 
z Report of in Sa/keld's own Words, as 


follows : | 

The J was reverſed : Firſt, 
It was in this Caſe that a Man 
_ cannot be a Copybolder, nor an Eſtate 


be a Copy 


Manerii, ualeſs it be alſo ad Voluntatem 
Domini; and the Chief Juſtice ſaid, the 
great Difference between 1 * 
and cuftomary Freeholds which pals by 
Surrender is, that the Copyholder j is in 
by Demiſe from the Lord; but in the 


_ Cale of — Freeholds, the by 
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* 
he it is 
be Lord granted 
2. the Lord, 
h- be ſhewn 
Wy in Fee, 
_ , and be 
, Oc. Secondly, It was agreed, 


that if his Eſtate muſt be taken to be 


Title by Cuſtom, accordin 
418. And here-the Court admitted the 
Caſe of Dorne and Caſhford ſupra, Pla. 2. 
and ſaid, that tho the Plaintiff in | 
AQions may declare upon his Pof- 

n without ſerting out a Title; yer 
if he undertakes to fer out a Title, and 
ſhews a bad one, the Verdict cannot 
cure that. Vide 1 Cro. 418. 2 Cro. 315. 
2 Saund. 136, 186. 1 Mod. 294. But 
the Court held, that now after Verdict, 
this Eſtate of the Plaintiff muſt be taken 
to be a Copyhold Eſtate, and not 2 Free- 
W becauſe ir is both laid and 
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| found that the Tenements were Parcel 
of the Manor, and that by Cuſtom the 
Plaintiff, ut tenen Cuſtomar, has Com- 
mon; all which is utterly impoſſible, un- 
leſs the Tenement was Copyhold, and 


therefore muſt be ſuppoſed ſuch, tho 

the Words ad Voluntatem Domini were pure 
omitted, comparing it to the Caſe of his 
Debt for Rent, by an Aſſignee of a Re- Ob) 
verſion, who ſhews no Atto | but 
and has a Verdict, and the Caſe in 1 Sid. Roc 
218. Upon this Foot the whole Court Cul 
held, that tho' a Title which could not of! 
be good, could never be aided by a Ver- by 
dict, yet a Title in the Declaration, jea 
which was only imperſectly ſet forth, and fere 
where the Want of ſomewhat omitted clai 
might be ſupplied by Intendment, was not 
cured by Verdict. And hereupon ſup- his 
poſing this to be a Copyhold Eſtate, Co 
there aroſe theſe Objections : I/, That loft 
the Cuſtom was not alledged expreſly, Ma 
Quod infra maner prad' talis habetur, to 
& a tempore, &c. but quod cum ipſe Ef 
per Conſuetudinem habere debeatgwwhich the 
does not affirm a Cuſtom, but ſuppoſe it. ad 
Vid. 4 Cre. 31. 6. Vaugh. 351, 253. 2 © Co. 
Cre. 185. Co. Ent. 123. b. Raſt. 627. 2 
2dly, That they ought not to claim 93 
Common tanquam ad Tenement# ſua Br 
ſpeltant & pertinent; for it is annexed Ju 


to the Eſtate,” and not to the Land. wi 
. The 12 


weng to d& i. £6 . _ 
x 
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2 
4 
=_ 


belong to the Copyhold Tenement ſince 


nexed — Vide 2 Cre. 253. 2 


Brownl. Entr. 96. If a Copybolder 
purchaſe the Freehold of his Copyhold, 
his Common is gone. As to the firſt 
Obje&ion, the Court held, that it was 


but a defective Title, and there was 


Room enough ta induce a Proof of the 
Cuſtom, and it was only an [oformality 
of laying the Cuſtom, "which is cured 
by the Verdict. As to the ſecond Ob- 
i ſtice took this Dib- 
ference, (viz.) Where a. Copyholder 
claims Common in * Waſtes of a Ma- 
nor, it properly and ſtrictly belongs to 
his Elle; and if he enfranchiſe his 
Copyhold. in tha Caſe his Common is 
loſt ; but where he claims it out of the 
Manor, it belongs to the Land, and not 
to the Eftate, and if he enfranchiſe the 
Eſtate, the Common continues. But all 
the Precedents of Common are tauquam - 
ad Tenementa ſua ſpeftant'. 9 Co. 113. 
Co. Ent. 9. Dyer 363. b. 1 Saund. 349. 
2 Saund. 321. Co. Ent. 574. Winch Ent, 

931, 1026, 1027, 1111. Herne 81. 
Brownl. Rep. 428, 430. and the Chief 
Juftice thought * ſince the Pleadings 
were ſo, the Common might be ſaid to 


it 


2 H.4. 1t. 8 Eliz. Dyer 250. 11 H. 2. 
Action upon the Caſe, 36. 2 Leon. 184. 
See the ſame Caſe Cro. Eliz. 198. 

In an Action of the Caſe, the Plaintiff 
declared, that he was ſeized of a Mef- 
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Land there, and likewiſe to have a Way 
from the ſaid Meſſuage over the ſaid Se- 
ven Acres to Runtingford, and that the 
Defendant had ploughed up the faid Se- 
ven Acres, whereby he loſt both his 
Comman and his Way. The Defendant 
pleads Not Guilty, 8 Verdict ſaund 
for the Flaintiff. And s moved that 
the Viſfne was from F. only, where it 
cught to have beep alſo from B. becauſe 
he could not be guilty, there were 
ſuch a Way. ; Andi the ſs * ww 
the Preſcri for ay, 
Viſae muſt — — from both. 
yet the Courr gave Judgment, 
the Point in Iſſue appeared to 
the Diſturbance, which was 
Fairfield, where the Seven in As 
Hob. 326. e v. Whaed. S. C. Hut 
ton 39. 


Commoner againſt J. & for Charging im. 


of the Common. See 9 Rep. 112. The 
Point was, A. ſeized of Five Acres, and 
of a Common appurtenant to them, 
aliens one Acre ; if the Common be ex- 
tinct for Part or in the Whole, And by 
the Court, it is not extinct for any Part, 


but it ſhall be apportioned, and no Pre- 
judice to the Tertenant. And Hobart, 


Chief Juſtice, who gave the Rule, ſaid, 


the ſole Reaſon is that otherwiſe a grand g5y. 


- 


* 
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Thconvenience and Miſchief would en- 
ſue, for by that all Commons in England 
ſhall be extinct, and Salus Populi eft ſum- 
ma Lex, & apices Juris non ſunt Jura. 
And the great Diſpute in that Caſe was, 
for the Certainty what ſhall be ſaid to 
be Cattle Levant and Couchant. And 
Serjeant Artee ſaid, that Coke Chief Ju: 
ſtice, in his Circuit in Norfolk, ſaid, that 
ſo many of the Cattle that the Land, to 
which the Common is appurtenant, may 
maintain in the Winter, ſo many ſhall 
What 8 be ſaid Levant and Couchant. To which 
Comer” Warburton and Hutton agreed. Ney 30 
Cole againſt Foxman. | 
D A Commoner brought an Action up- 
Mice does on the Caſe for ſtopping of his Way. 
| Jor fepping to the Common. And upon a Writ of 
19 Error it is affirmed to be well brought, 
although he might have had an Aſſize; 
alſo perhaps a mere Stranger had done 
it, and not the Ter-tenant ;. alſo per- 
haps he that did the Wrong is dead, 
and for that no Af. and Mich. Term 
enſuing, Judgment was affirmed for the 
Plaintiff in the firſt Action. See Dyer 
250. 22 H. 6. 15. 21 H. 7. 30. 33 H. 
. 6. 26. Ney 36. Caut well againſt 
N 3 Whether Church. „ | 
, Treſpaſs, Clauſum fregit, called the 
dane ce. Heath apud Layton-Buſſard, the 11th of 
| 1 2 December, 4 Jac. necuon the fame Day 
i * | liberam 


. 
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liberam Warreunam, of the Plaintiff's 
pud Layton pred. iutravit, and cook, Kill- 
ed, and carried away Conies. The De- 
ſendaot pleads to all the Treſpaſs, beſides 
the Entry into the Cloſe called the Heath, 
Not Guilty ; quoad that he juſtifies, for 
that he was ſeiſed in Fee of a Meſſuage 
-_ Land, and had Common by = 
ription apperta thereunto, in t 

Place where, 21 that he was ready 
to uſe his Common, and many Conies 
being there Damage ſeſant, and ſpoiling 
the Graſs, he enter'd to chaſe them out, 
leſt they ſhauld increaſe, &c. where- 
upon the Plaintiff demurred. And after 
Argument, the Court adjudged that the 
Plea was. not . good ; for a Commoner 
bath nothing to do with the Land, but 
to put in his Cattle, and may not Ng 
with any thing of the Lord's there 

as the Lord may have great Beaſts there, 
fo he may have Beaſts of Warren, and 
the Commoner cannot deſtroy them. 
F. Nat. Br. 121. And if the Lord, by 
Reaſon of them, ſhoyld ſurcharge the 
Common, and deprive him of his Com- 
mon, he ocght to have his Remedy by 
Aſſine or Action upon the. Caſe. But 


he may not kill the Conies no more than 


15 may kill, any, other Beaſts, of the 
$24 b long as Conies are in 


the : Lord's. own Land, _ the. Lord bath 
n property 


4 
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but to uſe his Common: Then when he 
ſhews that bis Intent was to enter to 
chaſe the Conies, that Entry is tortious, 
wherefore it was adjudped for the Plain- 
tiff. Notz; At the firſt Motion the Court 
was of Opinion againſt the Plaintiff, that 
a Commoner might deſtroy Conies, for 
they are Fere Natarg : But —— 
upon better Conſidetation, and 
View of 2 Precedent between 
and Langdon, Paſch. 44 Eliz. in this 
Court, and for the Rea afons before. re- 
cited, all che Juſtices upon rhe ſecond 
Motion adjudged for the Plaintiff - And 
it was reſolve accordingly. 2 Cro. 195: 
1 Lutw. 107. 

rrot of Judgment ir the Common 
Bench, in an Action upon the Cafe. 
Whereas the Plaintiff had declared, that 
he was a Copyholder of the Manor of 
Led, whereof wy eat Waſte called Lab 

Waſte was Parcel, and the 8 

of the Manor havin Common there; 
That the Defendanr Rein ſeized of Par- 
cel of a Wood called Lal Nod, ad join- 
ing 
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ing to the faid Common, maintained 
Conies in the aid Wood, which run out 


the ye — 
was found udgment 
given; it was moved, that this Declara- 
tion was not maintainable, becauſe none 
can ſay, when Conies are upon the Com- 
mon, whole Conies they be. And they 
cannot be ſaid to be the Defendant's 
Conies rather than any others, for be- 
ing out of his Soil, be bath no Intereſt. 
in them more than any other, they being 
fro Nature; ſo as he bath not any Pro- 
perty in them until be takes them, and 
therefore Fitz. N. B. 87, and 89, faith, 
they ſhall not be ſaid Cuniculos ſuos, nor 
2 in Common Rivers: And al- 
Commoner bath Loſs, yet it is 
_—_ Injury by the Deſendant. And 
Grimfloa likewiſe for the Plaintiff urged 
furthes, that if this Action ſhould be 
maintainable, there would be Multipli- 
city of Suits, for every Commoner would 
have an Action; which ought not to be 
ſuftered. And here is no more Cauſe of 
Action than when one ſuffers his Doves 


_ to fly into the Corn adjoining: For 
which clearly no Action lies, for it can- 
Fwn BIS LILLY af 

oor e 
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the Commioner is not at any Miſchief, 
for he may Kill them if he can, and-for 
that Point cited Co. 5. f. 104. Poraſton s 
Caſe. And ſo held all the Juſtices here 
beſides Berkeley, who doubted thereof: 
Wherefore, becauſe there was a Judgment 
in the Common Bench, Rule was given, 


that the ſaid Judgment ſhould be re- 


verſed, if upon ſuch a Day the next 
Term, other Cauſe was not ſhewn, Cc. 
which was done to the Intent there 
might be Conference with the Juſtices of 


the Common Bench, to know if it had 
been moved in the Common Bench, or 


if it paſſed ſub Silentio, being after Ver- 
dit: An Action on the Caſe lies not for 
a Commoner, but he may kill them; 
for none hath any Property in them; 
wherefore the Judgment was afterwards 


reverſed. 3 Cro. 387. Hinſley v. Wil- 


kinſon. Hill. 8 Car. Rot. 302. S. C. 
W. Jones 356. | | 

Ayre brought an Action upon the 
Caſe 'againſt Ryncomb, for Surcharging 
of a Common, and for treading the 
Graſs. The Plaintiff had a Verdict: 
The Defendant moved in Arreſt of 


Judgment, that an Action of the Caſe 
doth not lie in this Caſe, but an Afſize. 


Secondly, That an Action of Treſpaſs 
doth not lie for a Commoner for tread- 
ing of the Graſs. Thirdly, The y-* 
#8 3 : 1 
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92 75 110 to be done i in qu e 
— 4, and the ntity of them 
* To Ry Exception 
Rolle Chief Juſtice anſwered, that the 
Plaintiff may — Afſle or an Action 
w the Caſe at his Election, altho' 
there be a Diſturbance of the Plaintiff's 
Freehold, altho” that the ancient Books 


ſay the contrary ; and thereupon the 


dement for the Plaintiff, 
ſhewn to the contrary. 


Cruſe 
In an * A800 upon the Caſe, the How to 
Plaintiff declared upon 
Commoning in ſuch. a Place. The De- 
ſendant demurred to the Declaration, 
and for Cauſe ſhews, that the Cuſtom 
was not well laid ; for the Plaintiff de- 
clares of a Cuſtom of Commoning pro 
Averii (videlicet,) pro Equis, Bobus, 
Equabus & Pulis; and the Word Pullis 
is of an uncertain Signification, for it 
may Ay a Calf, or Lamb, or any o- 
ther young Beaſt or Fowl; aud 23 Car. 
Segar and Dyer's Caſe was cited. The 
Court held the Exception good, and 
ſaid, that it is incertain what is meant 


by the Word Pullus; and ſaid, that if 


the Preſcription had been pro omnibus 
Averiis, it had been good, and the 
(viz.) thould have been void; but here 
it is only pro Averiis. Therefore ail 

N capiat 


a Cuſtom of 1 
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capiat per Billam. Style 288. Chapman 
| gin! Bok Aftion upon ike Cal 
When ln a ſpeci ion upon for 
— being interrupted in the Enjoyment of 
Common, the Caſe appeared to be this. 
A Woman ſole had Right to have Com- 
mon for Term of her Life: She takes 
the Plaintift to Husband, who being hin- 
dred in taking the Common, brought an 
Action upon the Cale in his own Name, 
without naming of his Wife. Whether 
this Action was well brought, was the 
Queſtion : By the Opinion of the whole 
Court, the Action is well brought by the 
Husband alone, without naming of his 
Wife, being only to recover Damages; 
and fo in all Caſes where Damages are 
only to be recovered, as in a Quare in- 
pedit, and Ejectione firme, he needs not 
join his Wife. 2 Bulſt. 1 4. Baker Plain- 
tiff againſt Defendant. 
How Title In an Action upon the Caſe, the 
z9 be laid, Plaintiff declared, that he was ſeized in 
Fee of one Acre, and poſſeſſed for a cer- 
tain Number of Years in another Acre, 
and had a Common in Black Acre for 
Beaſts Levant and Couchant thereupon, 
and that the Defendant put his Beaſts 
in the Place and diſturbed bim. 
The Defendant pleaded a Title of 
Common to himſelf alſo. there; upon 
which, Iſſue was joined and found — 


_ 
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Arreſt of fe 
had made no 
Preſcription 


500. Dent. 319. Saunders v. Williams. 
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the Plaintiff; and it was now moved in 
that the Plaintiff 
itle to the Common by 
or otherwiſe; ſed non allo- 
carur, the Defendant being a — 2 
doer; and the ſame Matter was adjudged 
in the Court between K. John and 
Moody. 

And in 2 Cy0. 43, 122. and Co. 


See all the other Caſes concerning this 
point referred to in the new Tables fo 
the Report- Books, pag. 28. 

In an Action upon the Caſe for ſtop- Preſeriprion 
ping of Lights, the Plaintiff declares he” £5 
was pollefied for many Years without 
fayiog how many, and Time out of 
Mind, the Light came in at the Win- 
dows; and a good Form of Proſeription. 

1 Pe. 248. 
If a Man has a vacant Plece- of Hew 14: 


Ground, and builds thereupon, and that 


Houſe has very good Lights, and he lets 
this Houfe to artother ; and after he 
builds upon a contiguous Piece of 
Ground, or lets the Gruand contiguous 
to another, who builds thereupon, to 
the Nafarice of the Lights of the firſt. 
P the Leffee of the firſt Houſe 
all Rave an Action upon his Caſe a- : 
gate ſach Builder,” Cr. | for the firſt. * 
ne to him with all te 
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deſended from the Defendant's Privy 
and that for Want of Repairing 
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Eaſements and then- belonging 
to it. And it was agreed, that formerly. 
the Way was to declare of ancient 
Lights and ancient Meſſuage, but now 
that was altered. Vid. the Caſe of 
John v: Moody; per Cur. Mod. 
116. 

Note; In the Caſe of Tenant and 
Golding, p. 312. In the ſame Book it is 


ſaid, that this Declaration was good on- 


ly becauſe it was after the Verdict. Sed, 
vid. 1 Vent. 237» and 248. Shower 7. 
Salk. 360. 

In an A&ion on the Caſe, the Plaintiff 
declared, that he was Poſſeſſed of 2 
Meſſuage, and in a Cellar, Part thereof, 
was wont to lay Coals, Beer, &c. That 


the Cellar joined to the Defendant's Meſ- 


ſuage, and by a Wall which the Defen- 
dant debuit reparare, was ſeparated and 
this Wall 
Feditates & ſordida furica pred” in Cel- 
8 2— Quer Bekl ad Do There 
Was ment by Default es 
upon the Writ of Wy And upon 
A F Motion in Arreſt Judgment, Hol 
Chief Juſtice, was at firſt of Opinion, 


that * Defendant being a Ter- 2 | 


the Plaintiff. could not put 
upon him, NN 2 


AA 28 $ 4 E.. Kerne rr 3 "OY 


—— 


_— 


 kimſelf muſt 


— a 


= 
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for the Plaintiff. The Reaſon was be- 


cauſe it was the Deſendant's Wall, and the 


Defendant's Filth, and he was bound of 
common Right to keep 
Filth might not —_— his Neighbour, 
and that it was a Treſpaſs on his Neigh- 
bour, as if his Beaſts 

or one ſhould make a great Heap on the 
Border of his Ground, and it ſhould 
tumble and row] down upon his Neigh- 


' bonr's. That the Caſe might indeed 
probably be ſuch, that the Defendant - 


might not be bound to repair, as if the 
Plaintiff made a new Cellar under the 
Defendant's old Privy, or in a vacant 
Piece of Ground which lay next the old 


Privy before ; in ſuch Caſe the Plaintiff 


ae defend himſelf; but that cannot 


de the Caſe here, for then he could not 


be bound to repair, and upon the Words 
debet reparare, he muſt be acquitted upon 
the Trial. But on the other Side, if 4. 
has two Houſes, and the Houfe of Office 
of the one is contiguous to the Cellar of 
the other, but Defended by a Wall, and 
he fells this Houſe with the Houſe of Of. 
fice, the Vendee muſt repair the Wall; 
fo if he keeps this, and ſells the other, he 


Houſe of Office; for he whoſe Dirt it is 
muſt keep it, that it may not treſpaſs. 


** W 311. 


his Wall ſo as his 


ſhould pra. ' 


repair the Wall of the 
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When the 
bis Land, ang wills that to B. and fells 
' Houſeway the adjoining Land to C who, by erect- 


"LT _— 4 

0 N 
1 N * 9 "7 
0 g 


The Cafe was, 4. builds a Houſe on 


ing ſeveral Logs of Wood ebltrus the 
Proſpect of one of the Windows ; and 
the Queſtion on a ſpecial Verdict was, 
whether be might do this? Kelynge du- 
bitavit, Hyde abſent ; per Wyndham and 
Twiſden, T he Plaintiff ought to recover: 
*T was reſolved by them; Firſt, That if 
a Stranger has Land adjoining to a new- 
built Houſe, he may ere& a Houſe, and 
tho' thereby the Windows are darkened, 
there's vo Remedy; otherwiſe if an anci- 
ent Houſe that bas ancient Lights; be- 
cauſe of the Preſcription: And if the 
Land had been fold firſt, the Vendee 
might then have ſtopt the Lights; quod 
Twiſden negavit. Mich. 16. fimile Ju- 
dic. inter eoſdem. Sid. 167, 227. Pals 
mer v. Fleſbes. S. C. Raym. 87. S. C. 
" Caſe for Nopping of his Lights: I 
or topping is Lights: It 
was agreed by all the Juſtices, that if 


Iwo Men be Owners of two Parcels of 


Land adjoining, and one of them doth 
build an Houſe upon his Land, and makes. 
Windows and Lights looking into tbe 


other Lands, and this Houſe and Lights 
have continued by the 


ce of Thicty 
or Forty Years; yet the other may, upon 
his own Land and a” 

| Ho 


— 
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Houſe or other Thing againſt the ſaid 
Lights and Windows, 2nd.the other can 
hive no Action; for it was his Folly ro 
build his Houſe ſo near to the other's 
Land; and it was adjudged accordingly. 

Nota; Cu jus eft Solum ejus eſt Sum- 
mitas uſque ad Cæ mn. Temp. Ed. 1. 
1 Cro. 118. Pope verſus Bury. S. C. 
1 Leon. 168. x | 

Action upon the Caſe; whereas the 
Plaintiff, 1 Septemb. 40 Elix. was ſeized 
in Fee of a Meſſuage and Chamber in 
Noundell, and Thomas Henſon was then | 
poſſeſſed of a little Shed adjoining to the Whether au 
faid Houſe. And at the ſaid 1 Septemb. — 
40 Eliz. and from the Time whereof, Tae, the 
Ce. there was a Window in the faid . = 
Houſe looking towards the ſaid Shed, by a Bzilding 


which Window only, and by no other See the 


Tenants 


Means, the Light came into the faid pf 


Chamber of the ſaid Houſe. That the . 

ſaid Thomas Henſon, 30 Septemb. 4 EI. 

erected a Building upon the ſaid Shed ſo 

near adjoining to the ſaid Houſe, that it 

ſtopt up all the Light of the ſaid Window 

fo as he loſt all his Light: And the De- 

fendant 1 Septemb. 10 Jac. being pol- 

ſeſſed of the faid Building newly erected, 

had continued and not amoved it from 

the ſaid firſt Day of ember, 10 Fac. 

until the Day of the Bill, per quod Atio, 

Oc. The Wr pleaded Not guil- 
b 4 ts 
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- which over-bangs. 
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ty, and found againſt him. And now 
moved in Arreſt of Judgment, that this 
Action lies not againſt the Defendant ; 
for tho' an Action lies againſt him whe 
erected it, (as it was agreed by all the 
Court) yet againſt the Defendant who 
is only Tenant for Years, and inhabits 
only therein, and hath eommitted no o- 
ther A& to prejudice the Plaintiff, and 
who hath not Authority to abate it, 
(bur if he ſhould, would be chargeable 
in an Action of Waſte) the Action is 
not maintainable againſt him. And it is 
not like the Lady Brown's Caſe for the 
Turning of a Cock, nor to a Pent-houſe, 
another Man's Court- 
yard; for the falling of every Shower 
of Rain is a new Nuſance; but hee it 
is only Tnhabitancy, which is not any 
Nuſance: And if the Plaintiff ſhou'd 
have any Remedy, it ſhou'd be by a 
Quod permittat againſt the Tenane of 
the Freehold: And to that Opinion 
Coke Chief Juſtice inclined, tho? the o- 
ther Juſtices doubred therein. Bur after- 
wards it appearing that the Plaintiff 
had procured Judgment to be entered, 
without Motion to the Court, the De- 
fendant was put to his Writ of Error. 
Vid. 4 Af. 9 Eliz. Dyer. 2 Os. 373. 
Ryppon verſus Bowles, Hil. 12 Jac. 


Kot. 123. 32 7 . * 


Plaintiff, upon the gth of Oftober, 5 Car. 


was poſſe of an ancient Houle in fon 
Wircefter ; and the Defendant; the ttb 


of Oklober, 5 Car. was and yet is poſ- 
ſeſſed of another Houſe, and void Piece 
of Land adjoining to the North Part of 
the Plaintiff's Houſe, wherein were three 
Windows, Time whereof Memory, Cc. 
by which Windows the Light came out 
of the ſaid void Parcel of Land into the 
Plaintiff's Houſe, Time whereof, Cc. 
That the ſaid Defendant, malicioully to 
deprive him of the Lights coming by the 


ſaid Windows into his Houſe, the ſaid 


gth of October, 5 Car. creed a Building 
in Part of the (aid void Piece, and there- 
by ſtopped the Light's coming by the ſaid 
Windows into his Houſe, whereby his 
Houle is totally darkened, and. he much 
prejudiced by that Stopping. The De- 
fendant Pleaded Not guilty, and found 
againſt him. And Exception was taken 
in Arreſt of Judgment, that the Decla- 
ration is repugnant in itſeif: For, to ſay 
Ad buc poſſeſſionatus of the ſaid void Piece 
of Land, and to ſhew the Offence in E- 
recting 2 Building upon it, ſhews, that 
it is not now a void Piece of Land: And 
of this Opinion was Berkely; but Ri- 
chardſon, Jones, and Croke held, that this 
is good enough, and no Repugnancy in 

Ns the 
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Action upon the Caſe ; Whereas the He t» 4e. 
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| ſſeſſronatus ; for it may be, 


the Adbuc 
that Part of the ſaid void Parcel of Land 
is built and darkens his Light, and Part 
remains ſtill void; and the Declaration 
as to that is but Surpluſage, auc the one 
Part well ſtands with the other. Ano- 
ther Exception, becauſe he alledgeth not 
any Perſon in whom the ipti 


may be fixed; and the Plaintiff is but 


Leſſee for Years who cannot preſcribe. 
But it was anſwered thereto, that the 
Time whereof, &c. is tied to the 
Houſe, and not to any perſonal Preſcrip- 
tion; and being an ancient Houſe and 
Windows therein, Time whereof, &c. 
there need not any Preſcription in any 
Perſon; wherefore it was adjudged for 


the Plaintiff. 3 Cro. 325. Symonds v. 


Se . See all the Caſes concerning 
this. SubjeR, referred to in the New 
Tables to the Report- Books, pag. 26. 
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CHAP. XL 


Of Haie in Houſes, Gardens, 
pap. Pa ow. 2 — 

as E ſhall Je Pu 
able, and =w=— Not. 4 


T concerns every Tenant, of what Caution 
Nature ſoever his Tenure be, to 15. 
be very careful herein; for he may in 
committing Waſte ſoon become obno- 
xious to the Law, and incur great Da- 


I ſhall therefore by Way of Caution 
ſhew you in what Caſey a Tenant may 
commit Waſte, ſo as to render himſelf 
liable ro Loſs and Puniſhment; and 
then how far a Tenant may act upon 
his own Tenure, and not commit any 
puniſhable Waſte. 

If a Tenant for Life or Years, or in * 
Dower, do pull down any of the Houſes 
or Tenements, or ſuffer them to be 
. uncovered, to the Rotting or Deſtroy- 
ing of the Timber or Materials of the 8 
Houle, this is Waſte. Co. 1 par. Jul. * 


f. 53. 

So likewiſe if Glaſs- Windows be bro- Glia- 
ken down or carried away, it is Waſte, V.. 
though the Tenant glazed them _ 

| | all 


2 ® F 


* 
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Parks, Ne. 


leg 


Timber. 


Timber, 


Wafe, Kc. 


9 
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felf, for the Glaſs is Part of the Houſe. 
It is alſo Waſte to take away Wainſcor; 
if it be fixed 20 the Walls or Poſts of 
the Houſe. 


It is likewiſe Waſte bak W's | 


Doors or Windows, or any Thing an- 
nexed' or fixed to the Freehold, al- 


though the Tenant fixed them there 


himſelf. h 
If a Tenant build a — 


where none was beſore, it is Waſte: 


g 


new Waſte: 


The pulling down of à Stone Walt 


or Mud Wall of an Houſe, is Waſte. 


Coke, Ibid. . 
If a Tenant of a Park, Warren, Dove- 


Houſe, or the like, do not leave ſuch 


ſaſſicient-Stores as he found when be 
entred, it is Waſte; and ſo it is to ſuf- 
fer a Park-Pale to 2 whereby the 
Deer are loſt or dif 


If the Tenant ered. the Houſe to. 


be waſted, and then fell Timber to re- 


| „„ GATOS: Co. : 
I par. Iuſt. 33. 


aſte is properly in Houſes, Gar- 
dens and Timber-Trees; that 'is, Oak, 
— and Elm, which are counted Tim- 


— Elm i nr. 4 
Now 


generally in all Places; except in 


Arrref s <2 gg f £20 


* 


EIT 217 © 


8 


* F ” \ 
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Now theſe Timber-Trees are ſaid to 
be waſted, either by cutting them down; | 


And in ſome Countries where Tim- 
ber is ſcarce, Beech is accounted Tim- 
ber, or other Trees. uſed for building 
Houſes ; and there the Cutting of them 
is Waſte. Jew. © | 

Or if a Tenant ſuffer the young 
Germins | of Trees to be deſtroyed, | 


To cut down any Trees, as Wi- willews, * 


and 
in View ol the | 
It is Waſte to cut down Harzels Hausa 


grow in the Defence and with- 
ing-Houſe, is Waſte. 


which grow not under the great Trees, 
but in a Quarter of the Wood by them- 
ſelves. 

If a "Tenant grub up or deſtroy 2 
Fence of White Thorn, it is 


Waſte. Co. 2. par. Inſt. f. 53. „ 


- 


lows; Birch,” or the like, which ſtand ch, cel 


- Burning of an Houſe by igence Hou 
or Miſchance was Waſte. 2 ſince *%"s- 


made "otherwiſe; yet if it happen 
through the Negligence of a Servant, 
ſuch Servant forfeits . 1004. or to be 
ſent to the Work-houſe for eighteen 
Months. See at the latrer End of this 
Treatiſe. - 


— 
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— Where is a Wood, and nothing 
ing there but Underwood, the — 8 
_ _ Bat if it be a Wood © 

ere great Trees grow amongſt the - 
— * he may cut all the 
S. Tt is Waſte to cut Apple-trees, if 
they bear Fruit, though they lie along 
the Ground. 
It is — Waſte to cut Damſin- Trees, 
or any Fruit-Trees growing in a Gar- 

£00 den or Orchard, * 

Digging: To dig for Gravel, Chalk, Clay, 

Brick, Earth, or Stones, or the like, is 
Waſte ; and ſo it is if a Tenant dig 
for any Mines which were not open at 
the Time of the Leaſe made. 

— To ſuffer a Bank or Wall of the Sea 

to be in Decay, fo that by the Flux and 

Reflux of the Sea the Marſh is over- 

flown, ſo that it becomes unprofitable, 
is Waſte. - 

But if the Sea break in ſuddenly by a2 
violent Tempeſt, it is no Waſte. 

It is Wafte alſo if a Tenant ſufter 
the Banks of any River or Water to 
decay, whereby the Ground is fur- 
rounded, or becomes unprofitable; fo 
it is to ſuffer Paſture-Ground to be 
ſurrounded fo as it becomes ruſhy, or 
Arable-Land, ſo that it dene tough 
Clay. 

It 
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It is Waſte for any Tenant to con- l. 
vert Arable into Wood, or. Meadow 
into Arable. f 
The Puniſhment in Waſte is treble Panib- 
Damages, and Forfeiture of the Pie 
waſted. 
There is Voluntary or Actual Waſte, 
and Permiſſive Waſte. 
An Action of Waſte lieth a How the - 
Tenant by the Curteſy, Tenant for Ain lier. 
Life or Years, Half a Year, or Tenant 
in Dower, by him that hath the Eſtate 
of Inheritance, in any of all theſe Caſes 
before-mentioned. Wy 
But Waſte doth not lie againſt a G«ordien. 
Guardian in Socage, but an Action of 
Account or Treſpaſs. 
Neither doth Waſte lie againſt a Te- Elegit. 
nant by Elegit, — or the * 
Staple; but an Action of Account aſter 
the Debt and levied. 
Waſte doth not lie againſt a Tenant n 
at Will: But if ſuch Tenant volunta- 
rily pull down Houfes, or cut down 
| Timber-Trees, or the like; in this 
| Caſe the Lord may have an Action of 


Trefpaſs againſt him. Co. 1. Par. Inft. 
54. 

But inſt a Tenant in Mortgage, Mr 
either 3 of Waſte or 9 * 
count will lie againſt him, becauſe his 

Eſtate is conditional. Noy's Max, p. 33. 


ö 
: 
* 
1 


t 


the Law, S concerning 1 = 


; 5 


Tenants in Common. be in a Houle, 
and one will repair the Houſe, and the 
other will not; in that Caſe, he that 
will repair it, may have a ſari 
_ ' pm? 
8 2 ndlord covenant. to 
the Houſe, and doth it not, in ng 
i the Leſſee may cut Timber growin 
| upon the Ground and repair it, tho“ 
2 he be not compellable thereunto, and 
* b - — 2, puniſhable in Walte for, ſo 
in 
ies by No Man can have an Action of 
- Waſte, unleſs he have the immediate 
Eſtate of Inheritance; but ſometimes 
another ſhall join with him. Coke 1 Par. 


It. b. 53. 
Minder. As if a Reverſion be 8 to Two 


— — 2 — armas de — * — 
RD W N 
Q * 


ſhall join in an Action of Waſte. 


o * - - — — — 9 —— - is — — 
: 


ners and the Tenant by the Curteſy 
ſhall join in an Action of Waſte. 


= | If a Tenant for Years commit Waſte 


If two or mare Joint-Tevants of 


and the Heirs of the One, they two 


In like manner the ſurviving. Copart- 


_ 


and die, no Action of Waſte lieth againſt - 


1 his Executors or Adminiſtrators, for 

| Waſte done before their Time. 
neren. If there be two Copartners of a Re- 
2 verſion, and one of them dies, the Aunt 
and Niece ſhall join in Action 02 Waſte. 


1 * * 244. r 7 
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N If a Tenant for Life commit Waſte, S , . 
; and after — his Eſtate, and the : 
Leſſor accepts it; the Leſſee is diſ- 

charged of the Waſte. 


Stranger. 


If a Stranger commits Waſte 
the Lands which one holdeth for Life os 
; Years, the Tenant ſhall! ſuffer for it, and 
| is left to take his Remedy over, agaiaſt 
him that did it. | L 
j If, a Landlord covenant to deliver, Davy of 
q | Timber out of the ſame Land to repair — 
the Houſe let, and will not deliver it, 
j and for Defe& thereof the Tenant wilt 
not repair it, but ſuffers the Houſe to 
ö fall down ; this is Waſte in the Tenant, 
' and-he is puniſhable for it. | 
But if the Timber be to be taken 
? out of the Lands, and be not delivered, 
? then the Tenant is excuſable if he ſuf- 
fers the Houſe to fall, and no Action of 
A Waſte lies againſt him. 
k If a ſingle Woman rent Lands and & Hu: 
marries, and her Husband commits . 
I Waſte and dies, ſhe ſhall be puniſhed 
3 for this Waſte done by der us band. 
;  ddem. 
| ö | 
his Wife, and ber Husband commits + 
Waſte and dies; in this Caſe, the Wife. 
ſhall not be puniſhed for ſuch Waſte, 
unleſs ſhe agree to the Eftate. 


1 


—_ 
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If a Woman be Tenant for her Life, 
and marries, and her Husband commit 
Waſte, and the Wife dieth; the Man is 
not puniſhable for this Waſte : Bur if a 
Woman be poſſeſſed of a Term of Years, 
and takes a Husband, who commits 
Waſte, and the Wife dies; here the Man 
is liable to an Action of Waſte, for the 
Wafte by him committed, becauſe he 
enjoyeth the Term of the Leaſe. Coke, 
1 par. buſt. 54. 

If a Man make a Leaſe for Life or 
Years, and aſter grants the Reverſion 
for Years, the Leſſor ſhall have no 
Action of Waſte during the Years; for 
he himſelf hath granted away the Re- 
verſion, in Reſpect whereof he is to 
maintain his Action. : 

If an Action of Wafte by brought, 


ned. and the Term end while it is depend- 


ing, yet the Writ ſhall not abate: For 
although the Plaintiff cangot recover 
the Place waſted, yet he ſhall recover 
the treble Damages. 

Likewiſe if one be Tenant for Term 
of another's Life, and makes Waſte, 
and afterwards the Ceſtui que vie dies, 
| here the Leſſor ſhall recover treble Da- 
mages, but cannot recover the Place 
— ſor that falls to him by the 
Death of the Ceſtui que vie. Co. To 


* f. 285. 4 
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If Walte be done in one Corner of 2 H fe. 
Wood, that Place only which is waſted 
mall be recovered: Bur if it be done 
here and there about the Wood, then 
the whole Wood ſhall be recovered, or 
as much wherein the Waſte ſparfo is 
done. Co. 1 Juſt. 54. | 

And ſo in Houſes, ſo many Rooms 
ſhall be recovered wherein there is 
Waſte done. 2 

If a Man makes Waſte in cutting Hage 
ö Trees which grow in Hedge- row, 
| which incloſe Paſtures, nothing ſhall 
| be recovered but the Place waſted; 
that is, the Circuit of the Roots, and 

not the whole Paſture; but if Trees 
grow ſcatteringly about the Paſture, then 
the whole Paſture is forfeired if they be 
cyt. Pratt. Reg. 654. 
It is a good Plea in Bar to a Writ of Pleas. 
Waſte, to ſay that the Houſe fell by 
a ſudden Tempeſt, although the Te- 
nant did covenant to repair it; but it 
is no Plea in an Action of Covenant. 

It is alſo a good Plea in a Writ of 
Waſte, to ſay, that the Houſe was rvui- 
nous at the Lime of the Leaſe making, 
and the Timber ſo putrified and rotten 
that it fell, . | 677 

It is alſo a goed Plea to ay, that the 
Plaintiff had entered the Land, 
before which Entry no Waſte was made; 
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or that he ſurrendred, and the Plaintiff - 

did accept, before which Time no Waſte 

was made. 

Surrender. If a Tenant doth Waſte, and after- 
wards farrender, arid the Leſſor agrees; 
| -< wa Leſſor may 2 Action of 
Waſte, and recover tre Damages. 

: Co. 1 Par. Inft. F. 285. 

Abatement. If an Action of Waſte be broughe 
by Husband and Wife in Remainder in 
Special Tail, and the. Wife dieth (the 
Suit depending) without Iſſue; in this 
Caſe the Writ of Waſte ſhall abate. 

If a Leaſe be made to hold to one 
| without any Impeachment of Waſte the 
Leſſee may cut down Trees, and con- 
vert them to his own Uſe: But if the 
| | Words be, fo hold without. Impeach- 
| ment of any Action of Waſte; in this 
| Caſe, if the Leſſee cut down Trees, 
| the. Leſſor may have * Lem 
| 

| 


V 220 
-  Rent- If a Tenant for Life a Rent- 
cbarge. charge; and after doth ſte, and the 


Leſlor recover in an Action of Waſte, 
he ſhall- hold the Land charged durj 
the Life of the Tenant for Life; but 
if the Rent were granted after the 
Waſte done, the ſhall then avoid 
the Grant made by the Leſſee for Life. 


2 Pw: Inſt. Wr . 
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If a Tenant in Fee releaſe to his Te- Rel. 


nant for Life all his Ri a 4 $-= 


have an Action of Waſte. [dem F. 347. 
And if a Tenant in Tail make a Leaſe 

for his own Life, yet he ſhall have an 

Action of Waſte. | | 
But if there be a Tenant for Life, 


- the Remainder to another in Tail, and 
be in the Remainder Releaſe to the. 


Tenant for Life all his Right and State 
in the Land; he cannot afterwards have 
an Action of Waſte. 

If the Granteę of a Reverſion bring Plus,. 
an Action of Wafte, the Leſſee may 
plead generally, that he hath nothing in 
the Reverfion. 

If a Leſſee before bis Term begin, L. 
enters into the Lands let to him, and 
do an Act which amounteth to Waſte, 
the Leſſor ſhall not have an Action of 
Waſte for the ſame. 

None fhall have Judgment to recover 
in an Action of Waſte, where the 
Wine comes Bet is 12 d. or ſuch 2 | 


Lands let for Leſte. 
by one againſt 
whom the Leſſee can 115 no Reme- 
dy in Law for committing the fame 
Waſte, the Leſſee in ſuch Caſe is not 
puniſhable for the ſame by the Leffor, 
yo there be a ſpecial Covenant in 


K* 


- * 
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have it, and not the Executors. 
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the Leaſe, that he fall not permit nor 
ſuffer Waſte to be done. Coke 1 par. 
Int. f. 303. 

If the Houſe be uncovered when the 
Tenant cometh in, it is no Wafte in 
the Tenant if he ſuffer it to fall down. 

The Rifing of a new Frame of a 
Houſe which was never covered, is no 
Waſte. If a Houfe fall by ſudden Tem- 

, or be butt by Cightning, or de- 
d by Enemies, or the like, with- 
out any Default of the Tenant, ot was 
ruinous at his coming in, and fall down; 
this is no Waſte. 
And the Tenant may build the fame 
ain with ſuch 22 as remain, and 
with other Tim owing n the 
Ground ; but he ook — — the 
Houſe any larger thau it was, for if he 
do, it is Waſte. 

If a Tenant fix a 


Furnace, and not 


to the Walls nor Poſts of the Houſe, if 


ke takes it away within his Term, it is 


no Waſte. 


If a Tenant in Fee fix a Furnace in 
the Middle of the Houfe, the Heir ſhall 


If a Houſe fall by a great Wind or 
Tempeſt, the Leſſor ſhall have the Tim- 


ber, for it is no Waſte, and the Leſſee 
| bs not bound to build it up again. 


4 Relief 


"—" * 
* 
* 
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Relief in Chancery for Waſte. Vide 
"Digging of Land by a particular T. 

Digging a part Digg. 
nant is Waſte. Dyer 361. Litt. Rep. 395. 2 

But not if it be ſor bettering the 
Ground: Yet if a Copyholder build a 
new Houſe upon Part of the Land, it 
has been adjudged a Forfeiture ; for 
though the Land is bettered, yet it is 
in another Kind. Id. & 22 H. 6. 

A Lefſee of Land made it a Hop- Hep 
Ground, and it was adjudged Waſte. #5 
Lit. Rep. Ibid. Altho* one Acre now 
was better than three before; but it was 
in another Kind. 

To pull down a Houſe is Waſte; but Flee. 
if the Tenant build it up again before 
an Action wy” he may plead that 
ſpecially. 1 Mod. Rep. 94. 

To pull down a Malt-Mill, and build 
a Corn-Mill, it is Waſte. Id. m. Co. Lit. 

53- 4 Roll. 507. 3 Roll. $15. | 

If a Houſe could not be repaired Sper 
without pulling it down, it muſt be | 
pleaded ſpecially. 1 Mod. Rep. 94. 

Waſte in the Houſe is Waſte in the u 
Curtilage, aud Waſte in the Hall 3 
Waſte in the whole Houſe. Idlem. 

To convert a Brewhouſe into Tene- 
ments is Waſte alſo, although they be 
of greater Value. 1 Lev. 30g. 


As 
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Mis, As is obſerved before, if a Tenan* 


make Waſte in cutting of Wood or 
Timber contrary to the Proviſoes, Ex- 
ceptions or Covenants in his Leaſe; for 
ſuch a Breach the Landlord may bring 
- his Action or Covenant before the End 
of the Term. 


Ferfriture, Now Waſte is a Forfeiture ; but if 


a Copybolder by Cuſtom bath been 
fined, or removed it, that proves that it 
is no Forfeiture; for where the Law 
ives the Lord another Recompence, 
e Lord will not make a Forfeiture : 
And the Lord may purſue a Copyholder 
with Amerciaments till he pluck up a 
Hedge. Litt. Rep. 267. 
Some Obſervations concerning the Cutting, 
Spoiling and Stealing of Woed. 


43 | = 1 By the Stat. 43 "If IX, x If any ſhall 


be convicted by his own Confeſſion, or 


Sewing by the Teſtimony of one Witneſs upon 


„Kc. Oath, before one Juſtice of Peace or 
Head Officer, to have unlawfully cot or 


taken away any Grain growing, „ | 


any Orchard or Garden, digged 

taken any Fruit-Trees, broken any 4 

ges, Pales or other Fences, cut or ſpoil- 

ed any Woods or Under-woods ſtanding 

and growing, or the like, or to have 

been Fang ry thereunto; be ſhall, 
within 


Head Officer ſhall appoint, pay for the 
firſt Offence to the Party grieved fo 
much as the Jaſtice or Head Officer ſhall 
ſer down: And in Caſe the Party of- 
fending be not able to pay it, or do it 


within fuch Time as the Juſtice or 


not according to Order, then the Offen- 


der is by them, or either of them (re- 


| 222 to be committed to the Con- 
abl 


e or other Officer of the Place 
where the Offence was committed, or 
che Party a nded, to be whipp'd ; 
and ſo for every Offence afterwards, 
and proved as aforeſaid, the Offender is 
to have the like Puniſhment of Whip- 

ing. - | 
8 if the Conſtable refuſe or negle& to 
whip the Offender, any. ſuch Juſtice of 
the Peace or head Officer may commit 
him to Priſon without Bail, till he whip 
or cauſe to be whi 


fending, as above declared. 


ipped the Party of- 


No Juſtice may execute this Statute 


for Offences done to himſelf, unleſs he 
be aſſociated with one or more Juſtices 
of Peace, whom the Offence does not 
concern. Jide the Statute 43 Eliz. c. 7. 
To which the Statute 15 Car. 2. cap. 2. 
has added the following Proviſions, viz. 

Every Conftable, Headborough, or 


other Perſon in every County, City, 


Town Corporate, or other Place where 
RM "2 ll they 


C. 2 
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they ſhall be Officers or Inhabitants, ſhall 
have Power to apprehend, or cauſe to 
be apprehended ſuch as they ſuſpect for 
having or carrying, or any ways con- 
veying, any Burden or Bundles of any 


Kind of Wood, Underwood, Poles, or 


Furfeiture. 


young Trees, Bark or Maſt of Trees, 
or any Gates, Stiles, Poſts, Pales, Rails 
or Hedge- wood, Broom or Furze. 


If any Perſon be ſuſpected to have 


any ſuch Woods, Under woods, &c. any 
Officer, by Warrant under the Hand 
and Seal of one Juſtice, may enter by 
Virtue therecf into the Houſes, Out- 
houſes, Yards, Gardens, or other Places 


| belonging to ſuch Perſons, and where- 


ſoever they find any ſuch, they may ap- 
prehend thoſe Perſons, and alſo thoſe 
who are ſuſpected to have cut and ta- 
ken the ſame, and carry them before a 
Juſtice of the Peace of the County, 
City, &c. and if he in whoſe Cuſtody 
ſuch Wood, Cc. is found, cannot give 
2a ſatisfactory Anſwer and Proof to the 

ſtice of bis buying the. ſame, he ſhall 

deemed a Convict within the Statute 


43 Eliz. The Forfeiture for the firſt 


Offence as the Juſtice ſhall appoint, not 
exceeding Ten Sbillings, and Commit- 
ment to the Houſe of Correction, or 
Whipping, for not performing the Ju- 


llics's Order; for the ſecond Offence, . 


* 


' > Houſe 
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Houſe of Correction and hard Labour 
for one Month; for the third, to be 
deemed an incorrigible Rogue. x 

Buyers of ſuch ſtolen Wood. may be 

rdered to pay treble Value to the 
Owner, &c. to be levied by Diſtreſs 
and Sale; and for want of ſuch Piſtreſs, 
Commitment to Gaol without Bail for 
a Month, where he is to remain at his 
own Charges. 

Note; No Perſon is to be puniſhed 
by this Statute, that hath been puniſhed 
by any former Law for the ſame Offence ; 
nor is any Perſon to be queſtioned for 
any Offence witbin this Statute, unleſs 
within fix Weeks after the Offence com- 
mitted. 

Note alſo; by 2 late Statute 1 Geo. 
c. 48. If any Perſons ſhall maliciouſſy 
cut or ſpoil any Timber- Trees, Fruit- 
Trees, or other Trees, the Party da- 
maged thereby ſhall have Satisfaction 
from the Inhabitants of the Pariſh; and 
the fame is to be viewed, and Da- 
mages and Coſts to be recovered as in 
Cates of Hedges and Dykes overthrawn | 
ia the Night, by the Statute 12 E. 1. 
And any two Juſtices where the — 
was, or the Seſſions may, on 
of any Inhabitant or the Owner, — 
the Offender to be apprehended, and 
finally termine the Offences, and com- 

| Q 2. 3 


. 
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mit the Offender to Correction and hard 
Labour for three Monthis ſaxs Bail, and 
to be publickly whipp'd once a Month. 

And if any ſhall malicioufly ſet on Fire 
any Wood or Underwood or Coppice, 
he ſhall ſuffer as a Felon by the ſaid Sta- 
tute. 


— —— ——̃ — — EK—— — — 
* 
g 0 
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Several Obſervations upon the Sta- 
tute 29 Car. 2. which was made 
to prevent Frauds and Per- 
Jaries, and relates to Bargains 
in buying and ſelling Goods 
and Chattels ; and 3 & 4 Ann.: + 
touching Promiſſory Notes, &c. 


Bargain of F It is to be obſerved, That 
ue l. T no Leaſes, Eſtates or Intereſts, ei- 
ther of Freehold or Terms of Fears, or ' 
any uncertain Intereſt, (not being Copy- ; 
hold or Cuſtomary Intereſt) of, in, to or 


„ 


e , — . 7—öðÜ;r ö — 1 ⁰˙˙ t ˙—*—²˙¹˙ ²˙ů.V ⏑⏑⏑— ' e ²˙i —³ͤS1M WM ̃²˙ rUU— ͤůNH; w —;P̃P²ͥÄ ũ RH ‚ r ‚ reer mo 
— — — — — P K — — — — . — Fam — = \ 
$ - 
; : 
, 
F 
: 
. 


fign'd by the Parties ſo albgning, Ce 0 


| out of any Meſſuages, Manors, Lands, I, de 
1 Tenements or Hereditaments, ſhall be 4 
aligned, granted or ſurrendered, unleſs 2 
= it be by Deed or Note in Writing, 


3 3 / or 


F 


Fr their A 
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thereunto lawfully autho- 

rized by Writing, or by Act or Opera- 

tion of Law 


Alſo, that no Contra for the Sale of 
any Goods, Wares, Merchandizes, for 
— Price of Ten Pounds Sterling, or 
upwards, ſhall be allowed to be good; 

Except the Buyer ſhall accept Part of Gd: A 
the Goods ſo ſold, or actually receive v7*<-- 
the ſame. 

Or give ſomething in Earneſt to bind Ee 
the Bargain, or in Part of Payment: 

Or elſe that ſome Note or Memoran- Note or 
dum · in Writing of the ſaid Bargain be — 
made and ſigned by the Parties to be 
charged by ſuch Contracts, or their A- 
gents thereunto lawfully authorized: 

And if fo done, the Action for the 
Money may be brought any Time with- 
in fix Years; (or after ſix Years, if au 
original Writ be ſued out within fix 
'Years). 
- That no Action ſhall be brought No Perfor- 
any Agreement that is not to be = gh 
ormed within the Space of: one Year 
rom the Making thereof : 

Nor whereby to charge any Execu- yp gxece-- 
tor or Adminiſtrator upon any le K 
Promiſe to anſwer Damages out of his 
3 

Or w y to charge t fendant Nev ave fir 
* any you PRO, to anſwer 2 — 7. 

$ -- t 


not bind. 
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the Debt, Default, or Miſcarriage of a- 


nother Peron: 
Nor upon Or to charge any Perſon upon any 
. Agreement made upon Conſideration of 
riage. Marriage. | | 
Ort Or upon any Contract or Sale of 
of Lands. Lands, Tenements, or Hereditaments, 

or any Intereſt in or concerning them: 
Unleſs 4 Unleſs the Agreement upon which 
Memoran- ſuch Actions ſhall be brought, or ſome 
dum. Memorandum or Note thereof ſhall be 


in Writing, and ſigned by the Party to 


be charged therewith; or ſome other 
Perſon thereunto by him lawfully au- 
__ _ thorized. 
Agreement So that if the Agreement be for 
moe ey Goods, Wares, or Merchandize, under 
a Tear. the Price of Ten Pounds; yet if by that 
Agreement they be not to be delivered 
within a Year; 

V.id with That Agreement ſeems to be void, 
- 5c unleſs put in Writing, and ſigned by 

the Party to be charged thereby. 
Earneſt And though Earneſt be given upon 
there will (ach an Agreement, not to be perform- 
ed within a Tear, it ſeems it will not 

help. . 
pay Har c. above Ten Pounds; and though 
fox th: Re Earneſt be given, or Part of the Goods 
* received; yet if the Remainder be by 
ſuch Contract to be delivered after a 


Receipt of Alſo if the Contract be for Goods, + 


Lear, 


* 
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Year, this Contract (unleſs put in Wri- 
ting, and figned) it ſeems will not bind 
for the Remainder. Sed guære. 

And fo if the Agreement or Promiſe MM Ege. p 
be to do any other Thing or Things to be per- 
that are not to be performed in a Year's . 
Time from the Making, it will not be tenz — 
binding unleſs ſuch Note or Memoran- Writing. 
dum be made. 

But if no Day is ſee, or the Time is % L. 
uncertain, as to pay ſo much at the Day i: 
of Death, Cc. it is otherwiſe; for it 
does not appear but that might homes 
within a Year. | 

Again, if any Perſon promiſes to pay Ty pay an. 
the Debt of another Perſon, or to an- - Bade 1 * 
ſwer for the Default or Miſcarriage of 
another Perſon: 

As if he ſhould fay, Trouble not gh | 
fuch a Man, and I will pay you the 
Debt he owes you : 

Or, Truſt ſuch an one, and if he 
do not pay you, I will: 

Or, If he do not do ſuch a Thing, I 
will make you Satisfaction. ; | 

Theſe Promiſes, as aforeſaid, with- 
out a Note or Memorandum under Hand, 


Will ſignify nothing, though it was at his 


Requeſt, and though you may alledge 
and ſhew a good Conſideration for it. 

Alſo, if the Agreement be upon ſome Upon Conſe. 
Conſideration of Marriage; —_— f | 
O 4 As of 


wk _ : * 
o 
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Examples As, I will give you ſo much if you 
—— my Daughter or Kinſwoman, 
Here the Marriage is made the Con- 
ſideration, and fo void without Writing. 
But to ſay, 1 will give you ſo much 
for ſuch a Horſe at the Day of my Mar- 
riage ; this is otherwiſe, and good with- 
out Note: For the Horſe, in this Caſe, 
is the Conſideration of the Promiſe. 
And if it be about the Sale of Lands, 
— Tenements, or Hereditaments, or any 
Intereſt therein, it muſt be put in Wij- 
ting under Hand as aforeſaid. 
Examples, As if a Man promiſe to fell you ſuch 
a Houſe, Piece of Land, or the like: 
Or to. make a Leaſe for Years, or 
Life, of any Lands or Tenements: It 
„will not bind without Writing, Cc. 
To charge And laſtly, not to charge any Exe- 
a» cutor or Adminiſtrator upon any ſpecial 
Promiſe to anſwer Damages, c. 
Example, As if an Executor or Adminiſtrator 
ſays to one that is about to ſue him for 
Money owing by the Teſtator, Cc. 
Forbear your Suit, and I will pay your 
Debt. This Promiſe will not bind ta 
make him anſwer Damages of his own 
Eſtate, unleſs it be put in. Writing un 
der Hand, c. | "Wa 
1. Therefore every Agreement not to be 
performed within a. Year ; yy 
| Every. 


Q. 


— 
myo 
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the Teſtator's mo; 
very Agreement to *the Debt, 
Cc. of. another Perſon = 

Every Agreement, Marriage is 
the chief Conſideration ; 

Every Agreement ing the Sale 5; 
of Lands, &c. muſt be put in Writing, 
and figned by the Party to be charged. 

So that in the Particulars above- . 
named, it is abſolutely. neceſſary that 
there be ſame Note or Memorandum to 
make good ſuck Contracts, Promiſes 
and Agreements. 3 f 

Note, That by Statute 7 Fac. 1. 12. . ht 
None keeping a Shop- Book, his Exe- Zuigence.- 
cutors or- Adminiſtrators, ſhall be al- 
lowed to give it in Evidence for Wares 
or Work above. one Lear before the 
Action brought, unleſs they have ob- 
tained a Bond or Bill for the Debt, or 
brought an Action for the Money with- 
in one Year next after the Wares deli-- 
vered, or Work done. 

But this Act is not to hold Place be- 
tween Merchant and Merchant, Tradeſ- 
man and Tradeſman, or Merchant and 
Tradeſman, for any Thing falling with- 
in the Compals of their mutual Trades 
and Merchandize. © 


@3- 
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| Concerning Notes promiſing Payment. 
It may here be obſerved, from Statute 


3 & 4 Ann. c. 9. That all notes figned 
by any Perſon, &c. whereby any fuch 
Ferſon, &c. ſhall premiſe th pay another 
Perſon, &t. or Order or Bcarer, the Mo- 
ney meritioned in ſuch Nore, ſhall be 
conſtrued to be, by Virtue thereof, due 
and payable to fuch Perſon, &c. to 
whom the fame is made payable. 

And alfo, ſech Note payable to ſueh 
Perſon, Cc. or- Order, fhall be aſſigo- 
able over, in Manner as Inland Bilk of 
Exchange are. And the Perſon, ro whom 
ſuch Money is payable, may maintain an 


fych Bill of Exchange. And the Fer- 
fon, &c. to whom ſuch Note fo pay- 
able or Order, is aſſigned or indorſed, 
may maintain an Action againſt the 
Perſon,” Oc. who frgned, or any who 
indorſed the ſame, as in Cafes of In- 
land Bills, and recover Damages and 


or Verdict againſt the Plaintiff, the De- 
ſendant to recover Colls againſt the 
Plaintift. * 

See more in the Statute concern} 
Drawing. Accepting and Proteſting In- 
Hud Bal s. | | 

„ CHAP 


Action for the fame, as they might upon 


Colts of Suit: And in Caſe of Nonſuir 
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CHAP. Il. 
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Several neceſſary Matters relating 


to Farmers, and ſuch as keep 
and feed Sheep, and other 
Beaſts ; as alſo relating to Ac- 
tions for Nuſauces done by one 
Tenant to another, &c. 


Y 25 H. 8. 13. None hall receive Nine 70 | 
or take in Farm for Term of Liſe, ve 


Years or at Will, by Indenture, Copy 
of Court- Roll, or otherwiſe, any more 
Houſes or Tenements of Husbandry, 


t Farm. 


whereunto 'any Lands are belonging. - 


in Town, Village, Hamlet or Tithing 


within this Realm, above the Number- - 


of two ſuch Ho'ds or 'Tenements ; and 
they are to be ſunate in the ſame Pariſh 
where he dwells, on Pain to forfeit to 
the King and Informer three Sbillings 


and four Pence for every Week he 


takes the Profits of them. 
By Stat. 21 H. 8. 13. No * 
perſon ſhall take to farm to himſe f, 


(or to any other ſor his Uſe) any Lands 


_ or other Herediraments for Life, Years 


or at Will, on Pain to forfeit ten Pounds 


for every Month he ſo continues the 


SG _ 
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_ - ſame, to be divided betwixt rhe King 
and the Proſecutor. 

But this Act not to extend to any 
Spiritual Perſon, for ta any Arch- 
biſhopricks, Biſhopricks, Abbies, Pri- 
ries, or Collegiate, Cathedral, or Con- 
ventual Ehurches; nor to any ſuch Per- 
fon who ſhall tender, or make any Tra- 
verſe. upon any. Office concerning: his 
Freehold. $7 
The faid A& alſo provides, that no- 
| | ePicaroge. Spiritual Perſon ſhall take. in Farm any 
j Parſonage or Vicarage, on Pain to fos- 
| Fefeirure. feit 40s. for. every Week that he or 

any other for his Uſe ſo occupies the 
fame, and alſo ten times the Vale of the. 
Profit or Rent that he makes thereof; 
both which Forſeitures are to be divided 
betwirt the King and the Profecutor. 
See after. 
Sheep-keep- Allo by 25 H g;. None ſhalt keep a 
* in his own Pofſſeſſion, at any one T ime, . 
above Two thouſand Sheep, on Pain to 
forfeit for every Sheep kept above 
that Number, 3s. 4d. to be profecu- 4 
ted for a Subje& within one Year and ( 
for the King within three; but here f 
f 
a 
| 


3 wy grenzt 5 


@ 2 


Lambs ſhall not be- accounted as Sheep 

till Midſummer Tweive-month after 

their Fall. ou 
And if ary happen to Irave more 


Sheep than Two theuſand, by reafen 


of 


_—_ EW LS L3H ka 
- * 
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for lixſcore Sheep yearly rear one Calf, G 
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of · any ip or - Marriage, they 
ſball not be i by this Law, ſo 
that in one Year after they put off fo 


many, that at the End of the Year they 
may not have above two thouſand.: 
Neither ſhall a Chi!d, during his Non- 
age, (nor any Perſon for him) be en- 
damaged by this At. which Child ſhall: 
have by Legacy above two thouſand 
Bu png” al Subject ** 
ut every Te Subj m _ 
keep (upon his own Demeſne Lands) - 
as many Sheep as he will, or for the 
Maintenance. of his Houſe, above the 
Number of two thouſand, notwithſtand- 
ing this Act. | 
A Thouſand 


of Sixſcore to the Hundred. 

Juſtices of Peace have Power to hear Fine. 
and determine the Offences committed 
againſt this Act; but: ſhall not take a 
leſs Fine than is limited by the ſame.. 


M. c.3. Whoſoever ſhall. feed above 5 
One. hundred aud twenty. ſhorn Sheep fears, 
for the molt Part of the Year upot his 
Grounds, which be ſeveral and apt 

for Milch Kine, aud not Commonable, 

and ſhall not for every ſixty Sheep 


- 


- 


meant by this Sta- Six See 
tute ſhall be accounted after the Rate Pro Gente 


And by the Statute of 2 & 3 P. Su 


7 p 


keep one Milch Cow; and moreover, ro keep 


during 


Stopping up 


4 a). 


during the Tiine of - 


1 ©. 13. 


ſuc h 
— 
ept, for 


Sheep, ſhall forfeir to the 
Informer for every Cow not 


every Month 20. and as much for & 


very Calf not reared. - 

Alſo, whoſoever ſhall feed upon his 
ſeveral ' Paſtures above twenty Oxen, 
Ronts, Steers, Scrubs, Heifers, Kine, 
and ſhall nor for every ten Beaſts keep 
one Milch Cow, and for every two 
Kine wean and rear up yearly one Calf 
(except it die) ſhall forſeit as before; 
rhe Suit to be commenced within one 
Year after the Offence committed, and 


not to bind ſuch as keep Sheep, or feed 


Beaſts for their own Proviſion. Juſtices 
in their Seſſions have Power to hear and 
determine the Breach of this Stature. 

The Statute 27 H. 8. 6. provides 
for the keeping of Mares in Parks. 

And 23 H. 8. 13. is made againſt 
Keeping Stoned Horſes (under Size) upon 
Foreſt or Common Ground. | 


S veral Atbions on the Caſe for Nu- 


ſances, &c. neceſſary to be known by 
all Farmers, &c. 


If one diſturb another in his Way 
to a Houſe or Land, by ſtopping or 
ſtraitening of it, or ſtop or turn bis 
Water ccmirg to his Houſe, Mill or 

Ground, 


* 


F - # 
= 
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Ground, or the. Light to his Houſe, 

or if one ſtop a Dirch or River, or ſet 

vp | hood gates, ſo as to make the Water 
overflow and drown his Ground adjoin- 

ing, he may have an Action of the 

Caſe againſt him for it. See after High- 

way, Private Way, &c. - 

But if a Man ſtop or turn Water on- Tring 
ly to amend his Banks or Mills, having 7 <5 
by Cuftoin or Uſe done it, this is ju- 
ſtifiable. 4 Co. 86. 1 Co 50. Lit. Rep. 

267. 1 Vent. 274. 2 Vent. 138, 185, 
298, Cc. | 

If one ſtop a Stream of Water and Drowning 
put it out of its old Courſe, and hy _ 
that Means my Ground is drown's, I 
may have an Action. Neu Book of En- 
tries, f. 18. Dyer 248. | 

Where I have an ancient Mill, and Diverting 
an ancient Water-coutſe to maintain it, Wins few, 
if any Man ſhall divert it, that I cannot 

T have the Uſe of it to my Mill as for- 
= merly, I may have an Action on the 
Caſe againſt him. Style's Rep. 370. 4 
Co. 86. Vide 3 Lev. 133. 1 Mod. Rep. 
EY | _ 
1 If one diſturb me in my Walk, Fold, Dif- bing 
or Foldage, Watering- place, Church- Fae od 
way, or High-way, Ifle or Seat in the & * 
Church, or any other Profit appendant, 
which I have.had Time out 2 Mind, 
23 belonging to my ancient Houſe by 
Pig- 
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4 Co. 32, 89. 5 Co. 1, 76. 12 Co. 105. 


1. Bulſt. 47, 69. ** 14, 129. 
Bendl. a | 


89. 
Action lies ſor noe: folding on 
n the Plaintiff's.Land, whereby the Plain- 
tiff loſt the Benefit of Foldage. 2 Vent. 


138. . 


If one diſturks me in my Common, 


cm that. I cannot have it as liberally as for- 


D:gzing 8 
Pie there. 


Incloſing 
— 


WWstering- 


ace. 


Commoner may have his Action 
him. F. N. B. 145. 9 Co. 113. 

If the Inhabitants of a Pariſh have 
a Watering place by Preſcription, and 


merly L have had, an Aion lies. Style's 
Rep. 164. 1 Cro. 390. Heth. 143. 
If one 


my Beaſt there going falls in it and is 


hurt, I may have an Action. 2 Cro. 158. 


1, Vent. 195. 
If one incloſe Ladd which ſhoyld 


lie open in a-Manor, by which the Com- 
moners have not enough for to common 


their Cattle, or eat up the Common, ſo 
much that the. Commoners have not 


enough; in this Caſe, it is ſaid every 
agzinlt 


be diſturbed in it, each of them, (as ic 
ſeems) may have an Action for ſuch 


7 


12 


— 


a Pit in a Place where I 
have Common, by Occaſion whereof 


Diſturbance. 27 H. 8. Pala Finch's Ly 


„ 


<<. - 
— 
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If the Leſſor ont me that am an Ex- Tg 
ecutor of the Leſſee for Years, or my * 
Executors after me, of the Term, each 
may have an Action on the Caſe, or an 
Eject. Firma. 4 Co. 94. | 
If the Leſſee keep out his Leſſor, L:for hin- 
coming to view his Houſe; if any Waſte . 
be done, the Leſſor may have an Action 1 
againſt him. 2 Cro. 3838. +3 
a Leaſe for ce for-- 


= * 
— 


If a Leſſee for Life makes 
Years, and the Leſſee for Years commits 2 


Waſte, for which the Leſſee for Liſe is Bars. 


puniſhed; in this Caſe he may have an 
Action againſt the Leſſee for Years, and 
recover as. much as the Leſſor doth or 
may recover of him. Paſch. 38 Eliz. 
B. R. Genmie's Caſe. 

So if the Leſſee for Years of a Houſe Ly «- 
teaſe it for Part of the Time, and that f. Lf 
Time expire, and the Leſſee continue in 
full Poſſeſſion, and pull down Part ef 
the Hbuſe, the firſt Leſſee may have an 
Action of the Caſe againſt him. Trin. 
6 Car. 1. B. R. 

If my Leſſor that is bound by Law e 
to repair my Houſe, or to pay Subſi- M2 in 
dies, or the like, neglect it, and 1 ſaffe © 
thereby, I may have an Action cn the 
8 him. Dyer 36. pl. 37, 

21 H. 7, 122 
80 ne Leſſor may have this Action ag Trent «+ 
gainſt his Tenant at Will, for voluntary | 


— 5 —— —— — — — — 
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Waſte committed by him; but not for 
negligent or permiſſive Waſte. 5 Co. 13. 
Dyer 121. 14 F. 8. 12. and therefore 
it has been adjudged, That where Te- 
nant at Will fu ered the Houſe to be 
burnt by the negligent Cuftody of his 
Fire, this Action would not lie a 
him. Cudlip and Rundle, Trin. 2 
M. Rot. 646. 

But an Action on the Caſe ſies againſt 
Tenant by Elegit, who holds over, or 
cuts Trees aſter the Money tendred. 
21 E. 3. 16. 

If the Lord cut down the Copyhol- 


.& 


Tenant 
Elcgir. * 


Lord cut - 


ting 4 
— der's Trees without his Leave, (or elſe 
* a ſpecial Cuſtom of the Manor to enable 


him to it) the Copyholder may have- 


Caſe againſt the Lord for it. Mich. 

3 Fac. B. R. Croſs and Abbot; and Trim. 

17 Jac. by Juſtice Haughton, and this 

not withſtanding he leave the Loppings 
5 of them. 

Simile. Alſo, if the Lord cut down any Tree 
of his Tenant that is to have the Lops; 
and take it away, Caſe lieth. 1 Brown/. 
9g 7 23 . 

Simile. It the Lord cut down all the Copy- 
holders Trees, and not leave him Fire- 
wood, Cc. Tenant may have Cafe'a- 

aioſt him. Brownl. ibid. 14h 1 97. 

293. 2 Brounl. 775 331. a 


* 


inſt 


11 
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If the Tenant refuſes to grind at "the Refuſing + 
Lord's Mill, as hath been uſed Time 
out of Mind, Action lieth againſt him. 
1 Vent. 167. 2 Vent. 292. 1 Saund. 215. 

For voluntary Firing his Houſe, Damage by 
whereby my Houſe is burnt, vide Bendl. Fe. 

153. avd 3 Lev. 359. 

If one be Time out of Mind to Fe- Nor repo 
pair a Hedge between my Cloſe and his, π fn, 
and he let it be unrepaired, that my 
Cattle go into his or other Mens 
Ground, or other Mens Cattle go into 
my Ground, by reaſon of which I have 
Damage; 1 may have Action of the 
Caſe for it. 2 Cro. 699. 20 Fac. B. R. 

See 1 Vent. 264, 274; 275+ - 

So if one be to repair or ſcour a Ne ſcorr- 
Ditch, and do it not, by which my g. ingDitches, 
Land is drowned, or I have any ſpecial © 
Damage, Cafe lieth againſt him. F. N. B. 

93. G. 11 H 4.28. Action, Cc. 30, 

34» 36. 

If one be to rx repair a Wall, or Bank 2 
of a River, and do it not, or doth it not , &c· 
fuſliciently, whereby my Land is drown- 
ed, [ may have an Action ſur le Caſe. . 

But in theſe Caſes, and ſuch like, 59ccia 
I muſt aver ſome ſpecial Damage to me, Demag. 
by the not doing thereof. Trin 22 Jac. 

B. R. 2 Buljt. 280. 

Alſo an Aion of the Caſe will lie $-aBz nks 
for me againſt bim which ought to re- Kc. 

| pair 


* 


Sa_ 22 


= 4. | | 
Dian If one have a Roam over me in a 


. 


* 
* 
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pair a Mound or Bank of the Sea, or of 
any — River, and doth it not, by 
which my Land is drowned; fo of the 
Bank of a River. 29 Ed. 3. 32. 12 H. 
4. 7. 15 Ed. 4. 18. ] 

Ain. Note; But if the Breach and Inun- 
dation be by any excraordinary Accident, 
as by Tempeſt, or the like, no Action 

| lieth. 10 Co. 139. | i 

Arg. If the Highway be to be repaired, 
by any ſpecial Perſon, and is not, and I 
have an eſpecial Damage these by, I may 
have Caſe for it. 5 Ed. 4. 3. 

If there be a Charge upon any Man, 
by Reaſon of the Tenure of his Houſe 
or Land, to repair any private Way, 
Bridge, Gutter, or the like, and he. 
_ doth it not, and thereby T have an 

ſpecial Damage, Action lieth — 

him. Old Book of Entries, f. 10. 
ee So I may have an Action on the Caſe 
— againſt one for not repairing of a Houſe 
ready to fall on my Houſe. 22 H. 7. 98. 


- by n U>- City, or other Place, and ſo carty him- 
a ſe'f in it as to annoy. me that am under 
him; as if he have a Shop or Ware- 
houſe over me, and I have a-Cellar un- 
der it, and he lay ſuch an extraordinary 
Weight of Goods more than uſually 
have been, and ſo break it down upon 
me; 


— 


os 
— 
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me; I may have Caſe againſt him for it. 
Poph. 46. 

If I have a beneath, and a. Demage by 
nother Man a Building above me, and Kun — 
I ſafter mine to decay fo as hand 


his, or he ſuffer his to decay ſo as to 


hazard mine, each of us may have an 
Action on the Caſe againſt the other. 
Keilw. 48. See 1 Brownl. 4. 

If a Man doth — 2 my Houſe, Over build." 
fo that his Houſe Eaves do drop upon - 
my Houſe, and cauſe it to periſh, or 
trouble my Dwelling, I may have Ac- 
tion on the Caſe agaioft bim. Browsl. 14. 
and Goldsb. 

If a Man ſet up a Houſe upon a New Lights and | 
Foundation ſo near to my ancient Houſe, = —_ 
that thereby he ſtops up my Windows * 
and takes away my Light, the Air and | 
Proſpect, I may have an Action on the 
Caſe. For a Man may not in London, London: 
or elſewhere, inlarge his Houſe in 
Breadth or Length to ſtop his Neigh- 
bour's Light; but upon an ancient 
Foundation he may build it as high as ; 
he ap for cujus eft ſolum, ejus eſt * 
uſque and celum. 5 Co. 10. 9 Co. 55, 

56. 1 and ſee the Act for re- 
building London. 

If a Man ſhall build or ſer up a Wall Wall, : 

ainſt the Window or Light of 7 
Hou I may have m Action * 


3 


—— — lt —_ 


- — — — — 
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him, albeit he build his own 
Ground. So if he fet up a Wood-Pile 
upon his own Ground to ſtop vp 
Lights, I may have an Action. 9 Co. 
54. 5 Co. 108, But if it prevent my 
Proſpect only, no Action will lie for * 
this. Co. 8 57. 1 Mod. Rep. 55. Raym. 
87. 1 Sid. 167. | 
© _ fy Men be owners of two 
Fe ing Parcels o nd adjoining, and one of 
S them build a Houſe on his Land, and 
make Windows and Lights looking into 
the other's Lands, and this continueth 
thirty or forty Years, the other may 
build or lay any Thing upon his own 
Land, and (top them. 1 Cro. 118, 129. 
1 Bulſt. 116. | 
rom lk one Houſe be built hanging over 
purged. another wrongfully, and after they 
come both into one Hand, the Wrong 
is now purged; fo that if after they 
come into ſeveral Hands, neither Party 
is to complain of the Wrong done be- 
fore. Hob. 173. 
Note; The Erecting of a Dye-houſe, 


Nuſance by 


2. Tan- houſe, Brew-houſe, or Lime kiln, 


may be a Nuſance to a Neighbour- 

hood, by which if I bave any conſi- 

derable Offence in the Smell to my 

Health, or by the Smoke to our Bo- 

dies, that live in the "Houſe, or to 

ITtees of the Garden or Yard, I may 
FM | have 


* 
y ® : 
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have an Action of the Caſe for my Re- 
lief. Paſch. 5 Jac. B. R. 5 Co. 73, 101, 
108. 9 Co. 5+ * 2 

So if one ſet up a Pig-ſty under my up » 
Houſe, and keep Pigs in it, or a Houſe * 9 _ 
of Office, and uſe it ſo near to my 
Houſe that the Smell thereof doth an- 
noy me, and hazard my Health, &c. I 
may have an Action. 5 Co. 73, 101, 

108. 9 Co: 54. g 

So the keeping of a Chandler's or Chazd!cy's 
Butcher's Shop ſo near my Houle, in . 

a Place inconvenient, to the Offence 
of me in my Garden or Houſe, may 
be ſuch a Nuſance for which I may 
have an Action. New Book of Entries, 
1. 11. Trin. 13 Car. B. R. 5 Co. and 
9 Co. ut ſupra. | 

But if ſuch a Man ſhall ſet up his Ofenfve 
Trade by me, though this be offen- 4. 
five to me, by the laying of ſtinking 
Heaps at his Door, and the like, I 
can have no Action ſor: this, unleſs 
it be very great and much offenſive. 

1 Cro. 367. 13 H. 7. 26. yet this is 
indictable. 

If one throw a Beaft dying of the Dead Ca 
Murrain, or the Intrail- or Offal of it , &c. 
into my Ground, whereby my Beaſts 
are infected and die, I may have Caſe 
againſt him. Style's Rep. 50. 4 


al 


415 


By Kay. So if ane that hath 


- maged. Godb. Rep. pl. 424. Et fic de 
 femilibus. 2. 


the Parſon will not take them away. in 
convenient Time, Action lies. 


be Hay 
. hd we 
by I am da- 


my Ground, or -in m 
fer it to lie long, w 
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By Tithes. Tf one Tet out His Tithes duly, and 


S 


2 


An APPENDIX Con- 


taining an Abſtract 
of the ſeveral ta- 
tutes relating to the ts.” 
Law of Landlords 
and Tenants. And 
firſt of the Statutes 


concerning Leaſes, 
VIZ. 


Y Statute 32 H. 8. c. 28. Leaſes stat. 32 
made by Tenant in Tail, or by H. 8. c. 28. 
bim who is laſt ſeized in Right of his — 
Wife, or the Church (they being of full 

Age at the Time of ſuch Leaſe made) 


* ſhall be good and effeRual in the Law, 


againſt the Leſſors, their Wives, Heirs, 
and Succeſſors. 

The ſaid Statute ſhall not extend to 7, what 
any Leaſe to be made of Lands in the Lea: guy 
Hands of any Farmer, by Force of any 
old Leaſe, anleſs ſuch old Leaſe ex- 


P pired 
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pired within a Year'after the making 
the New ; nor to any Grant to be made 
of any Reverſion of Manors, Lands, &c. 
nor to any Leaſe of ſuch Manor, Lands, 
Cc. which have not been let to Farm, 
or occupied by Farmers twenty Years 
before ſuch Leaſe made; nor to any 
Leaſe to be made without Impeachment 
of * Waſte ; nor to any Leaſe to be made 
for above twenty-one Years, or three 
Lives from the Day of the making there- 
of; and that upon every ſuch Leaſe 
there be reſerved ſo much yearly Rent 
as hath been uſually paid for the Lands 
ſo let, within ewenty Years next be- 
fore ſuch Leaſe made; and the Rever- 
ſioners of the Manors, Lands, Cc. ſo let, 
(after the Death of ſuch Leſſor or hisHeirs) 
may have ſuch Remedy againſt ſuch Leſ- 
ſee, his Executors, and Aſſigns, as ſuch 
Leſſor might have had againſt ſuch Leſſee. 
Lerſer by Provided that all Leaſes made by the 
He:bandrof Husband of Manors, Lands, & c. (be- 
_—— ing the Inheritance of the Wiſe) ſhall 
be made by Indentures in the Name of 
both the Husband and Wife, and ſhe 
to ſeal to the ſame; and the Rent ſball 
be reſerved to (both) the Husband and 
the Wife, and the Heirs of the Wiſe. 
And here the Husband ſhall not alien 
or diſcharge the Rent, or any Part 
thereof, lenger than during the Cover- 
OM ture; 


An APPENDIX, &. 
ture; unleſs it be by Fine levied by 
(both) the Husband and Wife. 


This Act ſhall not extend to give Farm: by 
Liberty to take more Farms or Leaſes __ 
than might have been taken before 


this AR. (See the Star. 25 H. 8. 
c. 13. That none ſhall hold above two 
Farms together.) Nor to any Parſon or 


Vicar, to make any Leaſe otherwiſe 
than they might before this AQ. 


All Leaſes for Years made within L re- 


three Years before the 12th of April pgs 


31 H. 8. by writing indented under the &c. 


Seal of any Perſon or Perfors of full Age, 
ſane Memory, not unlawfully coartted, 
nor covert Baron of any Manors, Lands, 
Cc. wherein he or they have an Eſtate 
of Inheritance to his or their own Uſe 
at the Time of making thereof, and 
whereof the Leſſee or Leſſees, or their 
Aſſigns have (now) the Poſſeſſion by 
Force of ſuch Leaſe or Leaſes, and no 
Cauſe of Re-entry or Forfeiture thereof 
had or made, ſhall be gocd in Law 
againſt ſuch Leſſors, their Heirs and 


Succeſſors; ſo as ſo much yearly Rent 


be reſerved for the ſame as ui paid 


| for the ſame within twenty Years next 


before the making of ſuch I eaſe or 
Leaſes, or elſe ſuch Leaſe or Leaſes to 
be of no other Force than they 'were 
before the making of this AR; 

P 2 No 
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Fine, &c. 
| 2 Hus - 
and. 


Hushand 
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No Fine, Feoffment, or other Act 


done by the Husband only, of the lu- 
heritance of Freehold of the Wife, ſhall 
make any Diſcontinuance, or prejudice 
the Wife, or any other who is to enjoy 
it after her Deceaſe; the Fines levied 
by the Husband and Wife only excepted. 

TT his Act ſhall not give Liberty to the 
Wiſe and her Heirs to avoid any Leaſe 
hereafter to be made of the Wife's In- 
heritance, by the Husband and Wife, 
for one and twenty Years and under, 
or three Lives; whereupon the accu- 
ſtomable yearly Rent for twenty Years 
before is reſerved, according to the Te- 
nor of this Act. g 

This Act ſhall not extend to make 
good any Leaſe, made by any Eccleſi- 
aſtical Perſon, which is made void by 
Authority of Parliament, or by any 
ſuch Perſon or other now attainted of 


T reaſon. 


Stat. 1 Eliz. By Stat. 1. Eliz. not priated, (Vide 


E 


Abr. of Stat. Tit. Leaſes, p. 401.) All 
Eſtates made by an Archbiſhop or other 
Biſhop, of any Manors, Lands, Ce. 
Parcel of the Poſſeſſions of their Bi- 
Moprick, or united or appertaining 


thereunto, to any Perſun or Perſons, 
Body Politick or Corporate, other than 
to the Queen, her Heirs and Succeſſors, 
and other than for the Term of one 

and 
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" and twenty Years, or three Lives from 

4 the Time of ſuch Eſtate made, and 

I whereupon the accuſtomed yearly Rent 

a or more ſhall be reſerved or payable 

„ yearly, during ſuch Term of one and 

1 twenty Years or three Lives, ſhall be 

1 void to all Intents and Purpoſes. 

. By Stat. 13 Eliz. 10. All Leaſes, Stat. 13 

b Conveyances or Eſtates, made by any 3, % 

8 Miſter or Fellow of any College, Dean Th — 

| and Chapter, or any Cathedral or Col- Pen and 

. legiate Church, Maſter or Guardian of — 

0 any Hoſpital, Parſon, Vicar, or any 

2 other having any Spiritual or Eccleſi- 

1 aſtical Living, or any Houſes, Lands, 

5 Titbes or other Hereditaments, being 

e Parcel of their College, Cathedral. 

* Chapter, Hoſpital, Parſonage, Vicarage, 

y or other Spiritual Promotion, or belong- 

y ing thereunto, other than for one and 

* twenty Vears or three Lives from the 
Making thereof, and whereupon the 

1. accuſtomed yearly Rent or more ſhall 

11 be reſerved and payable yearly 2 

_ the Term, ſhall be utterly void to al 

4 Intents and Purpoſes. 

zi. This Act ſhall not make good any Leaſes ex: 

ng Leaſe or other Grant againſt the pri- ed. 

. vate Statute of any College or Colle- 

= giate Church. | 

— This Act ſhall not extend to any » 

= Leaſe hereafter to be made upon Sur- 


nd P 3 render 
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13 El.c. 20. 
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render of a former Leaſe, or by Reaſon 
of any Covenant or Condition contain- 
ed in any former Leaſe, and ſtill con- 
tinuing ; ſo as the Leaſe to be made 
contain not more Years than the Reſi- 
due of the Years of ſuch former Leaſe, 
nor any leſs Rent than is thereby re- 
ſerved. See after. 

By 13 Eliz. 20. No Leaſe made of 


Leaſesof Be- any Benefice or Eccleſiaſtical Promotion 


* * 


See after. 


Parſons. 


with Cure, or any Part thereof (and 
not impropriated) ſhall endure any long- 
er than while the Leſſor ſhall be ordi- 
narily reſident and ſerving the Cure of 


ſuch Benefice, withour Abſence above 


eighty Days in any one Year; but that 
every ſuch Leaſe, ſo ſoon as it or any 
Par: thereof ſhall come into any Poſſeſſion 
or Uſe above forbidden, or immediately, 
upon ſuch Abſence, ſhall ceaſe and be 
void ; and the Incumbent fo offending 
ſhall loſe a Year's Profit of his Benefice, 
to be diſtributed by the Ordinary amon 
the Poor of the Pariſh. Yet ſee Degge's 
Par ſon's Counſellor 229. 

Provided, That every Par ſon allowed 
to bave two Benefices, may demiſe ane 


of them (upon which he is not moſt 


ordinarily reſident) to his Curate only; 
but ſuch Leafe ſhall endure no longer 
than during ſuch Curate's Reſidence, 

without 
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without Abſence above forty Days in 
one Year. 

Note; by Stat. 14 El. c. 11. in the Stat. 14 El. 
Statute of 13 El. c. 20. theſe Words 
[So ſoon as it or any Part thereof Pall 
come into any Poſſeſſion or Uſe above 
forbidden, or] repealed. 

All Bonds, Contracts, Promiſes, and p 
Covenants hereafter to be made, for Curate:. 
ſuffering or permitting any Parſon to 
enjoy any Benefice or Eccleſiaſtical Pro- 
motion with Cure; or to take the Fruits 
thereof, (other than ſuch Bonds and 
Covenants made for Aſſurance of any 
Leaſe heretofore made) ſhall be admit- 
red of ſuch Validity (and no otherwiſe 
thin) as Leaſes thereof made: The 
like Law is of Leaſes, Bonds, Promiſes 
or Covenants made by Curates. | 

The Branch of the Statute of 13 El. Houſes and 
10. made to avoid certain Leaſes made —2 1 
by certain Perſons having Spiritual Li- 
vings, ſba!l not extend to Houſes ſituate 
in Corporations or Market-Towns, or 
the Suburbs thereof, nor unto the 
Grounds appertaining to ſuch Houſes, 
ſo as they be not the Dwelling- Houſes 
of ſuch Perſons, nor have above ten 
Acres of Ground belonging to tbem. 

Pravided, That no Leaſe ſhall be Proviſe. 
made, by Force of this Act, in Rever- 
ſion, or without reſerving the accuſtomed 
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yearly Rent at leaſt, or without charg- 
ing the Leſſee with Reparations, or 
for longer Term than forty Years: 
Neither ſhall any ſuch Houſes be aliened, 
without purchaſing preſently after, other 
Lands in Fee-fumple, of as good Value, 


and as great yearly Value, as the Houſes 


ſo alienated. 


Stat. 18 El. By Stat. 18 El. c. 6. Upon Leaſes 
L made by Colleges in the two Univerſi- 


ties, Wincheſter and Eaton, the third 
Part of the Rent ſhall! be reſerved in 
Grain, to be delivered to them yearly 
at Days prefixed, after the Rate of 6s. 
84. for a Quarter of Wheat, and 55. 
for a Quarter of Malt, or under thoſe 
Prices: Or it ſhall be in the Election 
of the Leſſee to pay them in Kind, at 
the beſt Rates found in thoſe ſeveral 
Markets reſpeRively, the next Market- 
Days before the ſaid Day prefixed for 
the Payment or Delivery thereof; and 
all Leaſes otherwiſe made, and all Bonds 
and Aſſurances given to the contrary, 
ſhall be void: Which ſaid Grain or 


Money ſhall be expended for the Relief 


of the Commons and Diet of the ſaid 
Colleges reſpectively without Fraud, in 
Pain of Deprivation of the chief Rulers 
of ſuch Colleges reſpectively, and of all 


others conſenting thereunto. 


This 
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This Act ſhall not extend: to any Exception, 
Leaſe ro be made by the Prefident and 
Scholars of St. John's College in Ox- 
ford, of the Manor of Field, to the 
Heir Male of Sir Thomas White, Knight, 
late Alderman of London, and Founder 
of the ſaid College. 

Alſo by faid Stat. 18 El. c. 6. All 2 L 
Leaſes he by ſach Perſons as are men- 
tion'd in the Star. of 13 EL 10, where 
another Leaſe is in Being, and not to be 
expired, ſurrendered, or ended within 
three Years next after the making of 
ſuch new Leaſe, ſhall be void: And all 
Bonds and Covenants for renewing of 
any ſuch Leaſe contrary to this AR, or 
to the ſaid Statute of 13 El. 10. ſhall 
à ſo be void. Howbeit this Act ſhall 
not extend to any Leaſe or Leaſes here- 
tofore made by any ſuch Perſon or Per- 
ſons. 

After Complaint to the Ordinary, ge 
and Sentence given upon any Offence g ve 
committed by the Incumbent againſt the'Orainary. 
Stat. of 13 El. 20. whereby he ought! 
to loſe the Profits of his Benefice; the 
Ordinary, within two Months after fuch 
Sentence given, and Requeſt made by 
the Church-wardens or one of them: 
ſhall grant the Sequeſtration thereof 0 
ſuch} Inhabitant or Inhabitants there; as-: 
to bim * ſeem convenient; and upon 

& Bs Default 
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| Default in the Ordinary, it ſhall be 
lawful for every Pariſhioner there to re- 
tain his Tithes, and for the Church- 
[| wardens to take the Profits of the 
Glebe, and other Rents and Duties of 
ſuch Benefice, to be employed to the 
Uſe of the Poor, until the Sequeſtration 
8 ſhall be committed by the Ordinary; Kit 
. and then the Church-wardens and Pa- 
riſhioners are to account to him or 
them to whom ſuch Sequeſtration ſhall Dy 
be committed, and he or they ſhall em- 
ploy the ſaid Profits to ſuch Uſes, as 


F n 
by the ſaid Statute of 13 El. 20. are Se, 
appointed, in Pain to forfeit the double La 

Value of the Profit with-holden, to be 
1 recovered in the Eccleſiaſtical Court by p. 
i! the Poor of the Pariſh. ro! 
43 El. c.9. K. 43 El. c. 9. All Judgments bereaf- if 
| 5 ter to be had for the Intent to have or 1 
enjoy any Leaſe contrary to the Sta- ve 


tytes of 13 El. 23. 14 El. 11. and 18 re) 

EI. 11, or any of them, ſhall be deemed 
| 'void, in ſuch Sort as Bonds and Cove- . 
| nanes are appointed to be void, which 

are made for that Purpoſe. 

And note; If Biſhops, Deans and 
Chapters, &c. obſerve not the aforeſaid. 
Rules in their Demiſes, yet their Leaſes 
; ſhall be good againſt themſelves for their 
| Lives, Cc. Vide Co. Lit. 45. 4. 1 Brown. 
| 21. 1 £60. 131. 


Stat. 
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Stat. 12 Car. 2. cap. 31. Leaſes and 12 Car. 2: 
Grants by Colleges and Hoſpitals, and ,,,; Leeſes 


Elections of Heads, Mallers and Fellows, 
made during the late Troubles, con- 
firmed under ſome Exceptions and Pro- 
viloes. 


By Stat. 13 Car. 2. cap. 4. The Phy of 


King enabled to make Leaſes, Grants, 
and Copies of Offices, Lands, Tene- 
ments and Hereditaments, Parcel of the 
Dutchy of Cornwal, and a Confirma- 
tion of ſuch as be made not exceeding 
one and thirty Years or three Lives. 
See allo the late Statute as to Leaſes of 
Lands in the Principality of Wales. 


Alſo, by the Statute of Frauds and 29 Car. 2: 
Perjuries, 29 Car. 2. c. 3. Leaſes-Pa- 5 5 


rol, or by Word of Mouth, wiff be void 
if they exceed three Tears from the Ma- 
king ; yet two third Parts of the impro- 
ved Value of the Thing demiſed, muſt be 
reſeryed to the Landlord. | 
And no Leaſes, Eftlates or Intereſts, 
either of Freehold or Terms for Years, or 


any uncertain Iutereſts, not being Copy- 


hold or Cuftomary Intereſts, ſhall be gran- 
ted or ſurrendered, unleſs it be by Deed, 
or Note in Writing, fign:d by the Party ſo 
granting or ſurrendring the ſame, or 
their Agents lawfully authorized by Wri- 
tang, or by Aft and Operation of * ; 
na 
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& SW. z. c. 37. The King alone, his Heirs and 
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Aud no Aftion ſhall be brought to 
charge any Perſon upon any Contract or 
Sale of Lands, Tenements or Heredita- 
ments, or any Intereſt in or concerning 
them, unleſs the Agreement upon which 
the Action ſhall be brought, or ſome Me- 
morandum, or Note thereof, ſhall be in 
Writing, and fign'd by the Party, or 
fome other Party by him lawfully autho- 
7 


Note; Every one ſeiſed of an abſo- 
lute Eſlate in Fee-fimple in his own 
Right, might make a Leafe for as ma- 
ny Years as he pleaſeth, provided it was 
not a Body politick, leſt by exceeding, 
it ſhould ſeem a Deviſe in Mortmain 


Mrimain. (and ſome ſay for a Hundred; others, 


if but for eighty Years, tis Mortmain); 
and in this Caſe the Chief Lord might 
enter for the Forfeiture, unleſs they 
have purchaſed Licence from the King, 
and the ſaid Chief Lord. See 29 H. 8. 
Br. Mortm. 39. Stat. 23 H. 8. 10, Cc. 
Fitz. 221. F. 222. D. 223. E. 

But now by the Kat. 7 & 8 V. 3. 


Of Grants Sacceſſors, may grant to any Perſon or 


Perſons, Bodies Politick or Corporate, 
their Heirs and Succeſſors, Licence to 
alien in Mortmain, and alſo to purchaſe, 
acquire, take and hold in n in 
: er 
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Perpetuity, or otherwiſe, any Lands, Te- 
nements, Rents, or Hereditaments what- 
ſoe ver, of whomſoever the ſame ſhall be 
holden ; and ſuch Lands, Tenements, 
&c. ſo aliened, or acquired and licenſed, 
ſhall not be ſub jett to any Forfeiture, by 
Reaſon of ſuch Alienation or Acquiſition. 

And note ; This Power of aliening in 
Mortmain, was in Favour to the Church 
and Clergy, much enlarg'd by a Statute, 
made Temp. Anne Reginæ. 

Note alſo, By the Act for Amend- _ SE 
ment of the Law 4 C 5 Anna, it is Arten. 
enacted, That all Grants or Couveyances — 
thereafter to be made, by Fine or ot ber- mib. 
wiſe, of any Manors or Rents, or of the 
Reverfion or Remainder of any Me. 
ſuages or Lands, ſhalt be good and eſfectual 
to all Iutents and Purpoſes, without any 
Attorument of the Tenants of any ſuch 
Manors, or of the Land out of which 
ſuch Rent ſhall be iſſuing, or of the par- 
ticular Tenants upon whoſe particular 
Eſtate any ſuch Reverfions or Remainders 
ſhall or may be expettant or depending, 
as if their Attorument had been had and 
made. 

Provided nevertheleſs, That no ſuch Tm Ne 
Tenant ſhall be prejudiced or damaged by | 
Payment of any Rent to any ſuch Gran- 
tor or Conuſor, or by Breach of any Con- 
dition for Non-payment of Rent, before. 

| Notice 
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Netice ſhall be given to him of ſuch 
Grant by the Conuſee or Gramee. 


Uſe. If a Leaſe for Years be made to a 
Man without any Conſideration, the 
Leſſee ſhall be ſeiſed to his own Uſe. 
Perkins 537. 


Liſſor's In- If a Man make a Leaſe of Lands to 


rent ed another and to his Heirs, for the Term 
of Twenty Years, intending that if the 
Leſſee die within the Term, that then 
his Heirs ſhould enjoy the Lands during 
the Term: In this Caſe his Intent is 
void; and if the Leſſee die, his Execu- 
tors, and not his Heirs, ſhall enjoy the 
Ferm ; for by the Law of the Land, 
all Chattels ſha]! go to the Executor, and 
not to the Heir. Dr. & Stud. I. 1. c. 24. 

If a Man lets a Houſe with the Ap- 
purtenances, no Land paſſes thereby; 
but if it be with all Lands thereunto 
belonging, here the Lands uſed with 
the Houſes ſhall paſs. Heru's Law of 
Conveyances, p. 104. 


Appurte- 
Lance. 


Stat. 6 An- 
Sec 3 venting of Miſchiefs that may hap 


ne . by Fire, it is enacted, That all Houſes 
—_ 4 built on old or new Foundations within 
: the Bills of Mortality, ſhall have Party- 
Walls between of two Bricks thick in 

the Cellar and Greund Stories, and thir- 

ren Inches thick upwards from the 


Foun- 


By Stat. 6 Anna, cap. 31. for pre- 


ch 


? a - 
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Foundation, and Eighteen Inches above 
the Roof, and no Cornice of Wood ſhall 
be made in ſuch new Houſes, but Fron: 
and Rear-Walls of ſuch new Houſes 
ſhall be built of Stone or Brick, to be 
carried Two Foot and an half above 
the Garret - Floor, and coped with Stone 
or Brick: And if any Houſes ſhall be 
built in the ſaid Places, contrary to the 
Intent of this Act, then the Owner aud 
Head Builder undertaking ſuch Build- 
ing ſhall forfeit 50 l. one Moiety to the 
Informer, the other to the Poor of the 
Pariſh, to be levied by Warrant and 
Diſtreſs, &c. 

That no AtFon ſhall be maintained 
againſt any in whoje Houſe or Chamber 
any Fire fhall accidentally begin: Pro- 
vided that nothing therein ſhall make 
void any Agreement between Landlord 
and Tenaut. Alſo by the ſaid AR, That 
if any Servant through Negligence ſhall 


cauſe any Houſe, or Out-houſe to be fired, 


ſuch Servant being thereof convicted by 
Oath before two or more Juſtices of the 


Peace, ſhall forfeit 100 l. unto the 
Church-wardens of the Pariſh, to be dif- 


tributed amongſt the Sufferers as to the 
Church-wardens ſhall ſeem juſt; upon 
Non-payment ſuch Servant ſhall be com- 


mitted to ſome Mork- houſe by Wanrant . 
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one ſuch Juſtice for 18 Months, to be 
kept to hard Labour. 

There is alſo a Provifo, that fo much 
of this Act as relates to the Indemnity 
of thofe in whofe Houſe any Fire ſhall 
begin, ſhall continue for three Years, 
and from thence to the End of the next 
Seſſion of Parliament. 

But by an Act made 7 Ann. for ma- 
king the former Act more effectual, it is 
enacted, that the former Clauſe con- 
cerning Houſes to be erected and built 
either upon old or new Foundations, 
was not intended, or ſhall be conſtrued 
to extend to Houſes to be built upon 
any Part of London- Bridge, but that 
the ſame may be erected and built with 
Wood and Timber, as hath been hither- 
to uſed, | 

And that all Houſes to be built upon 
old or new Foundations in any Place 
about London and V/:ftminſter, or ] laces 
compriſed within the weekly Bills of 
Mortality (except Houſes on London- 
Bridge, and the River of Thames below 
Bridge) fhall have Party-Walls between- 
Houſe and Houſe, wholly of Brick or 
Stone, except Door-Caſes, Windows, 
Lentills, Breatt-Summers, Story-Poſlts, 
and Plates of two Bricks thick at leaſt 
in the Cellar, and one Brick and an 


Garret 
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Garret Floors, and all Gable-ends to be 
one Brick in length, and eighteen Inches 
above the Roof, and to have no Beams 
or Raſters lie or ſtand, or be in the 
Brick-Works of the Gable-ends. 

That all Party-Walls hereafter to be 
built, hall be built nine Inches on 
each Man's Ground, whether the old 
Party- Wall be Brick, Stone or Timber; 
and that the firſt Builders ſhall have 
Power to pull down the ſame, and 
build up the new Party-Wall as afore- 
faid, and be paid by the Owner of the 
next Houſe, after the Rate of 5 J. per 
Rod, as ſoon as he ſhall have built the 
faid Party-Walls: And for all Houſes 
hereafter to be built that will not yield 
the Rent of 20 J. per Annum more than 
the Ground-Rent, to be left to the Diſ- 
cretion of the Builders, provided all Party- 
Walls for the ſame be built with Brick. 

That all Chimney-Jambs and Backs 
ſhall be nine Inches thick from the Cel- 
lars to the Roof, and all, with the In- 
{ide of ſuch Chimnies, Four Inches and 
an half in Breadth; all the Funnels 
plaiſtered or pargetted the Inſide from 
the Bottom to the Top: All Chimnies 
to be turned or arched under the Hearth 
with Brick (except upon a Ground- 
Floor) and that no Timber ſhall lie 
nearer than five Inches to any Chimney, 

Funnel, 
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Funnel, or Fire-place ; and all Mantles 
between the Jambs arched over with 


Brick, and no Wood or Wainſcot ſhall. 


be placed or affixed to any Jamb or 
Mantle of any Chimney nearer than five 
Inches from the Inſide of ſuch Jamb or 


Mantle ; and that all Gable-ends called 


Nine Inches thick in Party-Walls, be 
rendred on the ruffeſt Side; and that 
all Stoves and Boilers, Coppers and 
Ovens that ſhall be ſet up with Brick 
or Stone, ſhall not be nearer than Nine 
Inches at leaſt to the adjoining Houſe, 
and no Timber to lie nearer than five 


Inches to any Fire-place or Flew. | 
That no Brick or Stone-work in the 


Fronts, Party or Particion- Walls of any 
Houſe, Tenement, or other Building 
whatſoever that ſhall be erected upon 
any new or old Foundation within the 
Cities of London and Weſtminſter, or 


their Liberties, ſhall be ſupported, depend 


or bear upon any Sort of Timber or 
Wood- Work, (excepting upon Piles and 
Planks where they are abſolutely neceſ- 
ſary for Foundations in marſhy 8nd 
unſound Ground, and excepting like 
wiſe all Houſes. upon London-Bridge) 
upon Pain that every Perſon ſo offen- 


ding, ſhall for every ſuch Offerice ſuffer 
Impriſonment for three Months, with-, 


out Bail or Mainprize. 


*. 4 
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That no Door-Frame, or Window- 
Frame of Wood to be uſed in any Houſe 
or Building which fhall be erected upon 
old or new Foundations wichin the a- 0 
foreſaid Cities of London and Mſimin- 
ſter, ot their Liberties (except Houſes on 
London- Bridge, and on the River of 
Thames below Bridge) ſhall be ſet nearer 
to the outſide Face of the Wall, than 
four Inches. 

Note; Notwithſtanding alſo, by an 
A& of Parliament made at Oxford, in 
the ſeventeenth Year of King Charles 17 Car. a. 
the Second, it is enacted, That whenſoever p/,;,/.4 
any Plaintiff in Replevin ſhall be nonſuit nmſuiced. 
before the Iſſue joined in any Suit of Re- | 
plevin, by Plaint or Writ lawfully re- 
turned, removed, or depending in any of 
the King's Courts at Weſtminſter ; That 
the. Defendant making a Suggeſtion in Suggeſtion. 
Nature of an Avowry or Cognizance for 
ſaab Rent, to aſcertain the Court of ſuch 
Cauſe of Diſtreſs ; then the Court upon 
bis Prayer jhall award a Writ to the Writ of In- 
Sheriff of the County where the Diſireſs af: * 
ws taken, to enquire by the Oaths of © 
twelve good and lawful Men of his Bai- 
liwick, tauching the Sum, in Arrear at 
the Time of ſuch Diſtreſs taken, and 
the Value ef the Goods or Cattle di- 
ſtrai ned; and upon fifteen Days Notice Notice. 
gtugn to the Plaintiff or his Attorney in y 

- ; Court, 
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Execution of the ſame as aforeſaid. 
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Court, of the fitting of ſuch Inquiry, the 
Sheriff may enquire of the Truth of ſuch 
Matters contained in the Writ, by the 
Oaths of twelve Men, &c. And upon 
Return of the Inquiſition, the Defendant 
(that is, he that diſtrai ned) ſhall have 
Judgment to recover againſt the Plain- 
tiff the Arrearages of ſuch Rent, in 
Caſe the Goods or Cattle diſtrained hall 
amount unto that Value; and in Caſe they 
Hall not amount unto that Value, then fo 
much as the Value of the ſaid Goeds and 
Cattle ſhall amount unto, together with 
his full Coſts of Suit, and ſhall have Exe- 
cution thereupon by Fieri facias, or Ele- 
git, or otherwiſe as the Law ſhall require. 
And in Caſe ſuch Plaintiff ſhall be non- 
ſuit after Cognixance or Avowry made, 
or Iſſue joined, or if the Verdict ſhall be 


Hoe given againſt ſuch Plaintiff, then the 


Jurors that are impanelled or returned 
to enquire of ſuch Iſſue, ſhall at the Prayer 
of the Defendant enquire concerning the 
Sum of the Arrearages, and the Value 
of the Goods or Cattle diſtrained : Aud 
thereupon the Avowant, or he that makes 


a Conuſance, ſhall have Judgment for 
ſuch Arrearages, or ſo much thereof as 


the Goods and Cattle amount unto, to- 
gether with his full Coſts, aud ſhall have 


A 


ment of the Law, 4 & 5 Anne, 
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And if the Judgment in any of the Judgment 
Courts aforeſaid be given upon Demur- e e- 


rer for the Avowant, or him that maketh 
Conuſance for any Rent, the Court ſhall, 
at the Prayer of the Defendant, award 
a Writ to enquire of the Value of ſuch 
Diſtreſs ; and upon the Return thereof, 
Judgment ſhall be given for the Avow- 
ant, or him that males Conuſance as 
aforeſaid, for the Arrears alledged to be 
behind in ſuch Avowry or Conuſance, if 
the Goods or Cattle ſo diſtrained ſhall 
amount to that Value ; and in Caſe they 
ſhall not amount to that Value, then for 
ſo much as they amount unto, together 
with his full Coſts of Suit, and have 
Execution thereof as aforeſaid. 


Aud in all Caſes aforeſaid, where the Second Di, 


Diſtreſs is uot of the Value of the Rent 
Arrear, there the Party to whom theſe 
Arrearages are due, his Executors or 


Adminiſtrators, may from Time to Time 


diſtrain again for the Refidue of the ſaid 
Arrears, which formerly a Man could 
not do, for he might not diſtrain twice 
for one Rent; for it was accounted his 
Folly, that he touk not a ſufficient Di- 
fireſs at firſt. But now by the Statute, 
That and ſeveral other Advantages are 
taken away from the Tenant. 

And by the late A& for the Amend- 
It is 


lawful 


ſtreſs for the 


Refidue. 


& 5 
Ann. 
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lawful for any Defendant or Tenant in 
any Action or Suit, or for any Plaintiff 
in Replevin in any Court of Record, 
with the Leave of the ſame Court, to 
plead as many ſeveral Matters thereto, 
as he ſhall think neceſſary for his De- 
fence. | 

Coſt: given. Provided, That if any ſuch Matter 
ſhall, upon a Demurrer join'd, be judg'd 
inſufficient, Coſts ſhall be given at the 
Diſcretion of the Court. Or if a Ver- 
dict ſhall be found upon any Iſſue in the 
ſaid Cauſe for the Plaintiff or Defen- 
dant, Coſts ſhall alſo be given in like 
Manner; unleſs the Judge who tried 
the ſaid Iſſue ſhall certify, That the 
ſaid Defendant or Tenant, or Plain- 
tiff in Replevin, had a probable Cauſe 
to plead ſuch Matter, which upon the 

- aid Iſſue ſhall be found againſt him. 


Sear. 2 W. By an Act made in the ſecond 
Sale of Tear of the Reign of King 
Goods, c. William and Queen Mary, for 
enablins the Sale of Goods di- 
ſtrained for Rent, Ti enacted 


thus, viz. 
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Defett of * "7 Hereas the moſt ordinary and 
9 ; rcady Way for Recovery of 
c 


Arrears of Rent- is by Diſtreſs ; yet 
2 * ſuch 
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* ſuch Diſtreſſes not being to be ſold, 
© but only detained as Pledges for in- 
* forcing the Payment of ſuch Rent, 
© the Perſons diſtraining have little Be- 
© nefit thereby. 

© For the Remedying thereof, be it Reneay. 
< enaQted and ordained by the King and 
© Queen's moſt excellent Majeſties, by 
© and with the Advice and Conſent of 
the Lords Spiritual and Femporal, and 
© Commons in this preſent Parliament aſ- 
ſembled, arid by Authority of the fame, 
That from and after the firſt Day gu: and 
of June in the Year of our Lord One Chartels 
thouſand fix hundred and ninety, that 7 — 
where any Goods or Chattels ſhall be 
diſtrained for any Rent reſerved and 
due upon any Demiſe, Leaſe or Con- 
© tract whatſoever ; and the Tenant or if me re. 
© Owner of the Goods fo diſtrained, P'cvica : 
© ſhall not within five Days next after | gs oy 
© ſuch Diitreſs taken, and Notice there- Norice, 
of (with the Cauſe of ſuch Taking) 
© left at the Chief Manſion- Houſe or 
© other molt notorious Place on the 
© Premiſſes, charged with the Rent di- 
© ſtrained for, replevy the ſame, with 
© ſufficient Security to be given to the 
© Sheriff, according to the Law; that 
then in fuch Caſe after ſuch Diſtreſs how 7. 
and Notice as aforeſaid, and Expira- gf ap- 
* tion of the ſaid Five Days, the perſon ; 

diſtraining 


335 
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* diſtraining ſhall and may with the 
Sheriff or Under-Sheriff of the Coun- 
ty, or with the Conſtable of the 
© Hundred, Pariſh or Place, where ſuch 
© Diſtreſs ſhall be taken (who are here- 
by required to be aiding and aſſiſting 
© therein) cauſe the Goods and Chartels 
© ſo diſtrained to be appraiſed by two 
Lern ap. ( ſworn Appraiſers, (whom ſuch Sheriff, 
© Under-Sheriffor Conſtable, are hereby 
© impowered to ſwear to appraiſe the 
ſame truly, according to the beſt of 
their Underſtandings) and after ſuch 
Appraiſment, ſhall. and may law- 
fully ſell the Goods fo diſtrained, for 
the beſt Price that can be gotten for 
the ſame, towards Satisfaction of the 
Rent, for which the ſaid Goods ard 
Chattels ſhall be diſtrained, and of 

© the Charges of ſuch Diſtreſs, Ap- 
C-ncerning * praiſment and Sale, leaving the Over- 
ene Oder. © plus (if any) in the Hands of the ſaid 


om Sheriff, Under-Sheriff or Conſtable, 
© for the Owner's Uſe. 
As to Corn And whereas no Sheaves or Cocks 


and Hay. . of Corn looſe, or in the Straw, or 
Hay, in any Barn or Granary, or in 

* Hovel, Stack or Rick, can by the Law 

© be diftrained, or otherwiſe ſecured 

© for Rent, whereby Landlords are 

© oftentimes cozened and deceived by 

their Tenants, who ſell their Corn, 

| | Grain 
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Grain and Hay, to Strangers, and re- 

0 * move the ſame from the Premiſſes 

on © chargeable with ſuch Rent, and there- 

3 dy avoid the Payment of the ſame. 

* Be it further enacted by the Autho- A Remedy. 
m * rity aforeſaid, that for remedying the 

'S « ſaid Practice and Deceit, it ſhall and 

els © may, from and after the ſaid Firſt 

— © Day of June, be lawful to and for 

ff, © any Perſon or Perſons having Rent Hw Corn 
by © arrear, and due upon any ſuch miſe, 2 5.7 5 
he © Leaſe or Contract as aforeſaid, to "Fu. pod 
2 and ſecure any Sheaves or Cocks of ehe 
ch Corn, or Corn looſe, or in the Straw, found. 
- or Hay, lying or being in any Barn 

-_ © or Granary, or upon any Hovel, 

_ © Stack or Rick, or otherwiſe, upon 

the © any Part of the Land or Ground 

. charged with ſuch Rent, and to lock 

2 © up or detain the ſame in the Place 

p- © where the ſame ſhall be found, for 
_ © and in the Nature of a Diſtreſs until 4 ne. 
710 * the ſame ſhall be replevied upon ſuch f cill 
die, © Security to be given as aforeſaid ; and 

| in Default of replevying the ſame as 
ks © aforeſaid, within the Term aforeſaid, 
2 © to fell the ſame after ſuch Appraiſe- 
2 ment thereof to be made, ſo as ne- 
Law * vertheleſs ſuch Corn, Grain or Hay, 
ured © ſo diſtrained, as aforeſaid, be not re- 

are * moved by the Perſon or Perſons di- 
| by * ſtraining, to the Damage of the Owner 
— Q thereof, 


levi- < ſame ſhall be found and ſeiſed, but 
© be kept there (as impounded) until 
© the ſame ſhall be replevied or ſold, in 
* Default of replevying the ſame within 
* the Time aforeſaid. © 


© Breach or Reſcous of Goods or Chat- 
© tels diſtrained for Rent, the Perſon or 
© Perſons grieved thereby, ſhall in a ſpe- 
© cial Action upon the Caſe, for the 
The Ravey © Wrong thereby ſuſtained, recover his 
ey m and their treble Damages and Colts of 
«mages Suit againſt the Offender or Offenders 
Cor. e in any ſuch Reſcous or Pound-Breach, 
© any or either of them, or againſt the 
£ Owner of the Goods diſtrained, in 
© caſe the ſame be afterwards found to 
© have come to his Uſe or Poſſeſſion. 
Provided always, and be it further 
© enacted, that in Caſe any ſuch Di- 
© ſtreſs and Sale as aforeſaid, ſhall be 
© made by Virtue or Colour of this pre- 
© ſent Act for Rent, pretended to be 
© arrear and due, where in Truth no 


Dama 
and 


Irons © Perſons diſtraining, or to him or them 
wed » in whale Name or Names, or Right, 

Rents due. © ſach Diſtreſs ſhall be taken as afore- 
| © (aid, that then the Owner of ſuch 


© Goods and Chattels diſtrained and ſold 
| es 8 


© And be it further enacted by the 
© Authority aforeſaid, That upon Pound- 


Goods be Rent is arrear or due to the Perſon or 
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© as aforeſaid, his Executors or Admi- | 
© niftrators, ſhall and may by Action of The Owner 
* Treſpaſs, or upon the Caſe, to be Pon, 
brought againft the Perſon or Perſons Yalue and 
© ſo diltraining, any or either of them, /** cat 
© his or their Executors or Adminiſtra- 


© tors, recover double the Value of the 


Goods or Chattels ſo diftrained and 
* ſold, together with full Coſts of Suit.” 


An Oath to be adiziniftred to the 
Appraiſers of the Goods, &c. 


0 Wo ſhall well and truly, accor- 
: ding to the belt of your Un- 
* derſtanding, appraiſe the Goods and 
© Chattels of H. R. diſtrained on for 
Rent by O. P. of which Goods and 
* Chattels ſhall have good Sight 
and Conſideration.” 


So hep you G OD. 


Upon this Act ſome have made theſe 087: ve- 
Obſervations, viz. by the latter Clauſe r.. 
of this Act it ſeems, That if Goods be 
diſtrained upon Pretence for Rent-where 
none is due, yet no Action lies by this 
Act unleſs they were alſo fold as well as 
diſtrained ; fo 1 Party muſt not 

0 2 — 
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in this Caſe replevy his Goods, if he in- 
tend to take the Benefit of this Act. 

But he may replevy them, or let them 
lie, and have the Benefit of the for- 
mer Law. 

So the Party diſtraining Corn and 
Hay, and keeping it upon the Place un- 
der Pretence of Rent, is liable as for- 
merly to an Action and Damages, if he 
cannot jultify that Rent was then due; 
and if he can, he may detain them 
there till replevied or ſold, by Virtue of 
this AR. 

And yet it ſeems, that after Appraiſe- 
ment of the Corn and Hay, and Ten- 
der of the Money, and reaſonable Char- 
ges by ſome Perſons willing to buy the 

ame; he may not detain the Corn or 

Hay longer in the Barn, Granary, Ho- 

vel, &c. for this would be great Preju- 

dice to the Owner, if the Party di- 

ſtraining may ſell them, after Appraiſe- 

ment, when and to whom he will. Sed 
are. 

The Words are, Be not removed to 
the Damage of the Owner thereof. This 
might have been enough, if the Party 
diſtraining had Right, he is bound to 
take Care of Damage. 

But it ſeems the Corn and Hay muſt 
not be removed ; for the following 


Words are, 


But 
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But be kept there (as im d) until 
the ſame ſhall be replevied or fold with- 
in the Time aforeſaid; that is, after 
the Appraiſement. And it is the Party 
deſtraining that ſhall and may cauſe them 
to be appraiſed, after five Days Notice: 
But 2 when or how ſoon aſter? 
See the following Act. 


By an Act made Anno oftavo Anne 
Reginæ, for the better Security 
of Rents, and to prevent Frauds 
committed by Tenants. 


TF, is enafled, That from and after 
the firſt Day of May 1710. No Goods 
or Chattels whatſoever lying or being in 
or upon any Meſſuage, Lands or Tene- 
ments, which are or ſhall be leaſed for 
Life or Lives, Term of Tears, at Will, 
or otherwiſe, ſhall be liable to be taken 
by Virtue of any Execution on any Pre- 
tence whatſoever, unleſs the Party, at 
whoſe Suit the ſaid Execution is ſued 
out, Hall before the Removal of ſuch 
Goods from off the ſaid Premiſſes, by 
Virtue of ſuch Execution or Extent, 
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Stat. 3 Ann. 


c. 16. 


— 
a1 ore 
— L 

bet in 
Execution. 


pay to the Landlord of the ſaid Premiſ- 


ſes, or his Bailiff, all ſuch Sum or Sum: 

of Money as are or ſhall be due for 

Rent of the ſaid Premiſſes at thy Time 
| Q3 


of 


342 


Not to en- 
ceed. one 


Dar, Rent. 
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of the taking ſuch Goods or Chattels by 
Virtue of ſuch Execution. 

Provided the ſaid Arrears of Rent 
do not amount to more than one Tear's 
Rent; and in Caſe the ſaid Arrears Hall 
exceed one Tear Rent, then the ſaid 
Party, at whoſe Suit ſuch Execution is 


ſued out, paying the ſaid Landlord or 


his Baihiff one Tear's Rent, may proceed 
to execute his Judgment, as he might 
have done before the making of this At: 


And the Sheriff or other Officer is here- 


Diſtreſs 


upon a fr au- 


aulent Re- 
woual of 
4. 


by impowered and required to levy and 
pay to the Plaintiff, as well the Money 
% paid for Rent, as the Execution- 

oney. | 

And that in Caſe any Leſſee for Life 
or Lives, Term of Tears, at Will, or 
otherwiſe, of any Meſſuages, Lands or 
Tenements, upon the Demiſe whereof any 
Rents are or ſhall be reſerved or made 
payable, ſball from and after the faſt 
Day of May, fraudulently or clande- 
ſtinely, convey or carry off from ſuch de- 
miſed Premiſſes his Goods or Chattels, 
with Intent to prevent the Landlord or 
Leſſor from deſtraining the ſame for Ar- 
rears of ſuch Rent ſo reſerved as afure- 
faid : It ſhall and may le lawful to 
and for ſuch Leſſos or Landlord, or axy 
＋ or Perſons by him for that Pur. 
poſe lawfully impowered, within the Space 


. 
* 


w hk. Kuo. ds — 2 „ 
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of five Days next " enſuing ſuch con vey- 
ing away, or carrying off ſuch Goods or 
Chattels as aforeſaid, to take aud ſeize 


ſuch Goods and Chattels where ever the 
ſame ſhall be found, as a Diſtreſs for 


the ſaid Arrears of ſuch Rent; and the 
ſame to ſell or otherwiſe diſpoſe of in 
ſuch Manner, as if the ſaid Goods and 
Chattels had atiually been diſtrained by 


ſuch Leſſor or Landlord, in and upon 


ſuch demiſed Premeiſſes, for ſuch Arrears 
of Rent; any Law, Cuſtom, or Uſage to 
the contrary in any wiſe not withſtanding. 

Provided nevertheleſs, That nothing Exception 
in this Act contained ſhall extend or be . 
conſtrued to extend, 10 impo wer ſuc h 
Leſſor or Landlord to take or ſeixe any 
Goods or Chattels as a Diſtreſs for Ar- 
rears of Rent, which ſhall be ſold Bona 
fide, and for @ valuable Conſideration, 
before ſuch Seizure made. 

And that whereas no Action of Debt Au «- 
lay againſt a Tenant for Life or Lives, San, f. 
for any Arrears of Rent during the Con- Lie, 
tinuance of ſuch Eſtate, tis enacted, that 
it ſhall and may be lawful for any Per- 
fon or Perſons having Rent in Arrear, 
or due upon any Leaſe or Demiſe for 
Life or Lives, to bring an Action of 
Debt for ſuch Arrears of Rent, in the 
Jame Manner as they might have done 

Q4 | in 
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mant, hold. 
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in Caſe ſuch Rent were due and reſerved 


wpan a Leaſe for Tears. 

And that all Diſtreſſes to be made as 
aforeſaid, ſhall be liable to ſuch Sales, 
and in ſuch Manner, and the Monies 
arifing by ſuch Sales to be diſtributed in 
like Manner, ts by an Aft made in the 
Second Tear of the Reign of their late 
Majeſties King William and Queen Mary, 
(intituled, An Act for enabling the 
Sale of Goods deftrained for Rent, in 
Caſe the Rent be not paid in reaſonable 
Time,) is in that Behalf directed and 
appointed. 

And that whereas Tenants Pur auter 
vie (that is, for Life of another Perſon) 


ing over and Leſſees for Tears, or at Will, fre- 


their Leaſes. 


5 — © 
i * 


quently hold over the Tenements to theme 
demiſed, after the Determination of ſuch 
Leaſes, And whereas after the Deter- 
mination of ſuch or any other Leaſes, no 
Diſtreſs can by Law be made for any 
Arrears of Rent, that grew due on ſuch 
reſpeive Leaſes before the Determination 
thereof; "tis enatted, That it ſhall and 
may be lawful for any Perſon or Perfons, 
having any Rent in Arrear, or due upon 
any Leaſe for Life or Lives, or for Tears, 
or at Mill, ended or determined, to di- 


rain for ſuch Arrears after the Deter- 


mination of the ſaid reſpectiue Leaſes, in 
the ſame Manuer as they might have done, 


OP OY nan &. 
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if ſuch Leaſe or Leaſes had n ended 
or determined. 
Provided that ſuch Diſtreſs be 


within the Space of fix Calendar Mont he Time. 
after the Determination of ſuch Leaſe, *. 


and during the Cuntinuance of ſuch Land- 
lord*s Title or Intereſt, and during the 
Poſſeſſion of the Tenant from whom ſuch 
Arrears became due. 


But that nothing in this Af contain- g,,,. 
ed ſhall extend, or be conſtrued to ex- her Maje- 
tend, to let, hinder or prejudice her Ma-. Ac. 


jeſty, her Heirs or Succeſſors, in the le- 
vying, recovering or ſeizing any Debts, 
Fines, Penalties or Forfeitures, that are 
or ſhall be due, payable or anſwerable 
to her Majeſty, her Heirs or Succeſſors, 
but that it ſhall and may be lawful for 
her Majeſty, her Heir and Succeſſors, to 


levy, recover and ſeize ſuch Debts, Fines, 
Penalties and Forfeitures, in the ſame 
Manner as if this Act had never been 
made; any Thing in the ſaid AF con- 
rained to the contrary thereof in any 
wiſe notwithſtanding, | 
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vt. 4600.2. By an Act made 4 Geo. 2. En- 
titled, Au Act for the more ef- 
feftual preventing Frauds com- 
mitted by Tenants, and for the 
more eaſy Recovery of Rents, 
and Renewal of Leaſes, II. 
Enatted, viz. 


Preamble. * VOR ſecuring to Leſſors and Land- 
© Owners their juſt Rights, and to 
© prevent Frauds frequently committed 
© by Tenants, be it enacted by the 
King's moſt excellent Majeſty, by and 
© with the Advice and Conſent of the 
Lord's Spiritual and Temporal, and 
Commons, in this preſent Parliament 
© aſſembled, and by the Authority of 

— © the fame, That in Caſe any Tenant 

over Landi, or Tenants for any Term for Life, 

— © Lives, or Years, or other Perfon or 

of Leaſes, * Perſons, who are or ſhall come into 

4, © Polleffion of any Lands, Tenements, 

2 Ya- or Hereditaments, by, from, or un- 
© der, or by Colluſion with fuch Te- 

© nant or Tenants, ſhall wilfully hold 

ever any Lands, Tenements, or He- 


© reditaments, after the Determination 


* of ſuch Term or Terms, and after 
* Demand made, and Notice in Wri- 
© ting given, for delivering the Poſlef- 


© ion thereof, by his or their Land- 


© lords 


ae EA AS ei& 4A££..c i. ev. ii odour 
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© lords or Leſſors, or the Perſon or Per- 
© ſons, to whom the Remainder or 
* Reverſion of ſuch Lands, Tenementy, 
or Hereditaments ſhall belong, 
© their Agent or 


© ſully authorized; then. and in ſuch 
© Cafe, ſuch Perſon or Perſons, yt 
* 


* ing over, ſhall, for and during 


Time he, the, and they ſhall ſo hold 
the Perfon or Perſons 


© over, or k 
© intitled, out of Poſſeſſion of the ſaid 
© Lands, Tenements, and Heredita- 
* ments, as aforeſaid, pay to the Perſon 


© or Perſons ſo kept out of Poſſeſſion, 


their Executors, Adminiſtrators, or Aſ- 
* ſigns, at the Rate of double the year- 
© ly Value of the Lands, Tenements, 
and Hereditaments ſo detained, for ſo 
long Time as the ſame are detained, 
© to be recovered in any of his Maje- 
* ſty's Courts of Record, by Action of 
Debt, whereunto the Defendant or 
* Defendants ſhall be obliged to give 
© ſpecial Bail; againſt the recovering of 
* which ſaid Penalty, there ſhall be no 
* Relief in Equity. | 

And whereas great Inconveniencies 
do frequently happen to Leſſors and 


* Landlords, in Caſes of Re- entry for 


* Nonpayment of Rent, by Reaſon of 
© the many Nicetics that attend Re-en- 


tries at Common Law; and foral- 
© much 


his of 
thereunto law- 


34) 


— 
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© much as when a legal Re-entry is 
© made, the Landlord or Leſſor muſt be 
© at the Expence, Charge, and Delay, 
© of recovering in Ejectment, before he 
© can obtain the actual Poſſeſſion of the 
© demifed Premiſſes; and it often hap- 
© pens, that after ſuch a Re-entry made, 
the Leſſee or his Aſſignee, upon one 
© or more Bills filed in a Court of Equi- 
© ty, not only holds out the Leſſor or 
© Landlord, by an Injunction, from ro- 
© covering the Poſſeſſion, but likewiſe, 
© pending the ſaid Suit, do run much 
© more in Arrear, without giving any 
© Security for the Rents due, when the 
© ſaid Re-entry was made, or which 
© ſhall or do afterwards incur: For Re- 
© medy whereof be it enacted by the 


On Haif a * Authority aforeſaid, That in all Caſes 


Tears Ren 
in Arrear, 


„ between Landlord and Tenant, from 
4 and after the Twenty-fourth Day of 


reefs June One thouſand ſeven hundred 


2222. and thirty- one, as often as it ſhall hap- 


— ; = that one Half Year's Rent fhall 


in Arrear, and the Landlord or 

© Leflor, to whom the ſame is due, hath 
* Right by Law to re-enter for the Non- 
2 * thereof, ſuch Landlord or 
© Leſſor ſhall and may, without any 
© formal Demand or Re-entry, ſerve a 
© Declaration in Ejectment for the Re- 
© covery of the demiſed Premilles, or 
| in 


- 41 


© mniſed M 
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in Caſe the ſame cannot be legally- 
« ſerved, or no Tenant be in actual Po, 
© ſeſſion of the Premiſſes, then to afin 
© the ſame upon the Door of any de- 
or in Caſe fuch Eject- 
ment ſhall not be for the Recovery of 
any Meſſuage, then upon ſome noto- 

© rious Place of the Lands, Tenements,. 
or Hereditaments, compriſed in ſuch. 
© Declaration in Ejectment, and ſuch 
© afhxing ſhall be deemed legal Service 
© thereof, which Service, or affixing ſuch 
© Declaration in Ejectment, ſhall ſtand 
© in the Place and Stead of a Demand 
© and Re entry; and in Caſe of Judg- 
© ment againſt the caſual Ejector, or 
© Nonſuit for not conſeſſing Leaſe, En- 
© try, and Ouſter, it ſhall be made ap- 
* pear to the Court where the ſaid Suit 


. © is depending, by Affidavit, or be 


proved upon the Trial, in Caſe the 
* Defendant appears, that Half a Year's 
© Rent was due before the ſaid Declara- 
© tion was ſerved, and that no ſufficient 
© Diſtreſs was to be found on the de- 
© miſed Premiſſes, countervailing the 
© Arrears then due, and that the Leſſor 


© or Leſſors in Ejectment had Power to [pe Le 
© re-enter; then, and in every ſuch Caſe, je#mene 

© the Leſſor or Leſſors in Ejectment a 9 
* ſhall recover Judgment and Execution, &c: | 


Sin the ſame Manner as if the Rent in 
3 * Arrears 
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© Arrear had been | 
© a Re-entry made; and in Caſe the 
© Leſſee or Leſſees, his, her, or their 
Aſſignee or Aſſignees, or other Perſon 
« or Perſons, c'aiming or deriving under 
© the ſaid Leaſes, ſhall permit and ſuffer 
© Judgment to be had and recovered on 
£ ſuch Ejectment, and Execution to be 
© executed thereon, without paying the 
© Rent and Arrears, together with full 
© Coſts, and without filing any Bill or 
« Bills for Relief in Equity, within fix 
Kalendar Months after ſuch Execution 
© executed; then, and in ſuch Caſe, 
© the ſaid Leſſee or Leſſees, his, her, or 
© their Aſſignee or Aſſignees, and all 
© other Perſons claiming and deriving 
© under the ſaid Leaſe, ſhall be barred 
© and forecloſed from all Relief or Re- 
© medy in Law or Equity, other than 
© by Writ of Error, for Reverſal of ſuch 
Judgment, in Caſe the fame ſhall be 
© erroneous, and the ſaid Landlord or 
© Leſſor ſhall from thenceforth hold the 
* faid demiſed Premiſſes diſcharged from 
© ſuch Leaſe; and if on ſuch Ejectment 
© Verdict ſhall paſs for the Defendant 
© or Defendants, or the Plaintiff or Plain- 
© tiffs ſhall be nonſuired therein, except 
© for the Defendant or Defendants not 
_ © confeſſing Leaſe, Entry, and Ouſter, 
© then in every ſuch Caſe ſuch Defen- 

dant 


egally demanded, and 
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* dant or Defendants ſhall have and re- 
© cover his, her, and their full Cofts: 


* Provided, always, That nothing here- Not to bay 
* in contained ſhall extend to bar the f 


Right of any Mortgagee or Mortgagees 
: of fuck Leaſe, ._, = Part — 
* who ſhall not be in Poſſeſſion, fo as 
* ſuch Mortgagee or Morgagees ſhall and 
* do, within fix Kalendar Months after 
* fuch Judgment obtained, and Execu- 
tion executed, pay all Rent in Arrear, 
and all Coſts and Damages ſuſtained 
by ſuch Leſſor, Perfon or Perſons in- 
* titled to the Remainder or Reverſion, 
* as aforeſaid, and perform all the Co- 
© venants and Agreements, which on 
© the Part and Behalf of the firſt Leſſee 
* or Leſſees are and ought to be per- 
© formed. 

© And be it further enaced by the 


Authority aforeſaid, That in Caſe the L enfin 
© faid Leflee or Leſſees, his, her, or their 5: in E. 


* Aſſignee or Aſſignees, or other Per- 


* ſon or Perſons, claiming any Right, janition «+ 


* Title, or Intereſt, in Law, or Equity, 4% ; bag? 


© of, in, or to the ſaid Leaſe, ſhall, 
* within the Time aforeſaid, file one or 
* more Bill or Bills, for Relief in any 
© Court of Equity, ſuch Perſon or Per- 
* ſons ſhall not have or continue any In- 
junction, againſt the Proceedings at 
Law on ſuch Ejectment, unleſs, — 
C 
& 
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* ſhe, or they do or ſhall, within forty 
© Days next after a full and perſect An- 
© ſwer ſhall be filed by the Leſſor or 
Leſſors of the Plaintiff in ſuch Eje&- 
© ment, bring into Court, and lodge 
* with the proper Officer ſuch Sum and 
* Sums of Money, as the Leſſor or Leſ- 
© fors of the Plaintiff in the ſaid Eject- 
© ment ſhall, in his, her, or their An- 
© ſwer, ſwear to be due and in arrear, 
© over and above all juſt Allowances, 
© and alfo the Coſts taxed in the ſaid 
© Suit, there to remain till the hearing 


of the Cauſe, or to be paid out to the 


Leſſor or Landlord, on good Security, 
© ſubje& to the Decree of the Court; 
and in Cafe ſuch Bill or Bills ſhall be 
© filed within the Time aforeſaid, and 
© after Execution is executed, the Leſſor 
or Leſſors of the Plaintiff ſhall be ac- 
* countable only for ſo much, and no 
more, as he, ſhe, or they ſhall really 
and bona fida without Fraud, Deceit, 
or wilful Neglect, make of the demi- 
« fed Premiſſes, from the Time of his, 
* her, or their entring into the actual 
© Poſſeſſion thereof; and if what ſhall 
© be ſo made by the Leſſor or Leſſors 
of the Plaintiff, happen to be leſs 
© than the Rent reſerved on the ſaid 
© Leaſe, then the ſaid Leſſee or Leſſees, 
© his, her, or their Aſſignee or Aſſignees, 
| | + before 
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© before he, ſhe, or they ſhall be re- 
© ſtored to his, her, or their Poſſeſſion 
© or Poſſeſſions, ſhall pay ſuch Leſſor or 
© Leſfors, or Landlord or Landlords, 
© what the Money fo by them made, 
© fell ſhort of the reſerved Rent, for 
© the Time ſuch Leſſor or Leſſors of 
© the Plaintiff, Landlord or Landlords, 
© held the ſaid Lands. 
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* Provided always, and be it further Tan- 
enacted by the Authority aforeſaid, T «7 
© That if the Tenant or Tenants, his, Cast, Pro- 
* her, or their Aſſignee or Aſſignees, do *4ng/ g 


© or ſhall, at any Time before the Trial 
in ſuch Ejectment, pay or tender to 
© the Leffor or Landlord, his Executors 
or Adminiſtrators, or his, her, or their 
* Attorney in that Caſe, or pay into the 
* Court where the ſame Cauſe is de- 
* pending, all the Rent and Arrears, 
* together with the Coſts; then, and 
© in ſach Caſe, all further Proceedings 
© on the ſaid Eje&ment, ſhall ceaſe, and 
© be diſcontinued; and if ſuch Leſſee 
© or Leflees, his, her, or their Execu- 
© tors, Adminiſtrators, or Aſſigns, ſball, 
* upon ſuch Bill filed as aforeſaid, be 
* relieved in Equity, he, ſhe, and they, 
© ſhall have, hold, and enjoy the de- 
* miſed Lands, according to the Leaſe 
© thereof made, without any new Leaſe 
| 1 
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© to be thereof made to him, her, or 
© them. 

* And whereas the Remedy for re- 
© covering Rents Seck, Rents of Aſſize, 
© and Chief Rents, are tedious and dif- 
* ficult; be ic therefore enacted by the 
* Authority aforeſaid, That from and 
© after the twenty-fourth Day of June 
One thouſand ſeven hundred 


and 
* thirty-one, all and every Perſon or 


© Perſons, Bodies politick and corpo- 
* rate, ſhall and may have the like Re- 
© medy by Diſtreſs, and by impoundivg 
* and ſelling the ſame, in Caſes of Rents 
Seck, Rents of Aſſiſe, and Chief 
* Rents, which have been duly an- 
* ſwered or paid for the Space of three 
* Years, within the Space of twenty 


© Years before the firſt Day of this pre- 


* ſent Seſſion of Parliament, or ſhall be 
* hereafter created, as in Caſe of Rent 
* reſerved upon Leaſe; any Law or 
* Uſage to the contrary notwithſtand- 
ing. 

0 nd whereas many Perſons hold 
© confiderable Eſtates by Leaſe for Lives, 
© or Years, and leaſe out the ſame in 
© Parcels to ſeveral Under-Tenants; and 


whereas many of thoſe Leaſes cannot 


* by Law be renewed without a Sur- 


© render of all the Under-Leaſes de- 


* rived out of the ſame, ſo that it is 


* in 


An APPENDIX, &c. 355 


© in the Power of any ſuch Under- Te- 
©. nants to prevent or delay the enewing 
d of the principal! Leaſe, by reſuſing to ſur- 
© render their Under-Leaſes, notwith- 
© ſtanding they have covenanted ſo to 
do, to the great Prejudice of their im- 
© mediate Landlords the firſt Leſſees: 
For preventing ſuch Inconveniencies, 
* and for making the Renewal of Leaſes 
more eaſy for the future, be it enacted. 
by the Authority aforeſaid, That in 


* Caſe any Leaſe ſhall be duly ſurren- — 
* dred, in order to be renewed, and a 172.4 
4 _ 

new Leaſe made and executed by the -—_ 
ing all the 
* new Leaſe ſhall, without a Surrender Under- 
* of all or any the Under-Leaſes, be as Leu. 


chief Landlord or Landlords, the 


good and valid, to all Intents and Pur- 
© poles, as if all the Under-Leaſes de- 
© rived thereout had been likewiſe 
* ſurrendred at or before the taking of 
* ſuch new Leaſe; and all and every 
* Perſon and Perſons in whom any Eſtate 
* for Life or Lives, or for Years, ſhall 
* from Time to Time be veſted by Vir- 
* tue of ſuch new Leaſe, and his, her, 
and their | xecutors and Adminiſtrators, 
* ſhall be intitled to the Rents, Cove- 
* nants, and Duties, and have like Re- 
* medy for Recovery thereof, and the 
* Under-Leſlees ſhall hold and enjoy the 
Meſſuages, Lands and Tenements, in 

n 


356 


An APPENDIX &c. 


the reſpective Under-Leaſes compriſed, 
as if the Original Leaſes, out of which 
the reſpective Under-Leaſes are de- 
© rived, had been till kept on Foot and 
© continued, and the chief Landlord and 
© Landlords ſhall have, and be intitled 


© to, ſuch and the ſame Remedy, by Di- 


© ſtreſs or Entry in and upon the Mef. 


© ſua Lands, Tenements and Here- 


ditaments, compriſed in any ſuch Un- 


© der-Leaſe, for the Rents and Duties 
© reſerved by ſuch new Leaſe, ſo far as 
© the ſame exceed not the Rents and 
© Duties reſerved in the Leaſe, out of 
© which ſuch Under-Leaſe was derived, 
© as they would have had in Caſe fuch 
© former Leaſe had been ſtill continued, 
© or as they would have had, in Caſe 
© the reſpective Under-Leaſes had been 
* renewed under ſuch new principal 
© Leaſe; any Law, Cuſtom, or Ufage 
© to the contrary hereof notwithſtand- 
© ing. 

© Provided always, That nothing in 
© this Act contained ſhall extend to that 
© Part of Great Britain called Scotland. 
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By an AF made 11 Geo. 2. fi forSr. 11 
the more 2 ſecurin — the 
Payment of Rents, an 
venting Frauds by 23 
"Tis enatted. 


Hereas the ſeveral Laws here-Preamile. 
tofore made for the better Se- 
© curity Hy Rents, and to prevent Frauds 
© committed by Tenants, have not 
proved ſufficient to obtain the good 
Ends and Purpoſes deſigned thereby; 
© but rather the fraudulent Practices of 
© Tenants, and the Miſchief intended 
by the ſaid Acts to be prevented have of 
© late Years increaſed, to the great Loſs 
and Damage of their Leſſors or Land- 
© lords: For Remedy whereof, may it 
* pleaſe your moſt excellent Majeſty, that 
it may be enacted, and be it enacted 
© by the King's moſt excellent Majeſty, 
© by and with the Advice and Conſent 
* of the Lords Spiritual and Temporal, 
and Commons, in this preſent Parlia- 
ment aſſembled, and by the Autho- 
© thority of the ſame, That from and 7 ,udlord; 
* after the Twenty-fourth Day of June may <h- 
* in the Year of our Lord One thou- Tel Gods 
: land ſeven hundred and thirty: eight.) — 
in Caſe any Tenant or Tenants, Leſ- 7 be _ 
* ſee or Leſſees for Life or Lives, Tow miſſes. 
” 
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of Years, at Will, Sufferance, or 
otherwiſe, of any Me ſſuages, Lands, 
Tenements, or Hereditaments, 


the Demiſe or holding whereof any 


Rent is, or ſhall be reſerved due, or 
made payable, fhall fraudulently or 
clandeſtinely convey away, or carry 
off or from ſuch Premiſſes, his, her, 
or their Goods or Chattels, to 
vent the Landlord or Leſſor, Landlords 
or Leſſors, from 9 the ſame 
for Arrears of Rent ſo reſerved due, 
or made payable; it ſha!l and may be 
lawful to and for every Landlord or 
Leſſor, Landlords or Leffors within 
that Part of Great Britain called En- 
gland, Dominion of Wales, or the 
Town of Berwick upon Tweed, or 
any Perſon or Perſons by him, her, 
or them for that Purpoſe lawfully im- 
powered, within the Space of thiny 
Days next enſuivg ſuch conveying 
away, or carrying off ſuch Goods or 
Chattels, as aforeſaid, to take and ſeize 
ſuch Goods and Chattels, wherever 
the ſame ſhall be found, as a Diſtreſs 
for the ſaid Arrears of Rent; and the 
ſame to ſell, or otherwiſe diſpoſe of, 
in ſuch Manner, as if the ſaid Goods 
and Chattels had actually been di- 
ſtrained by ſuch Leſſor or Landlord, 
Leſſors or Landlords in and upon ſuch 
I Pre- 


5 © 
Fe © 
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© Premiſles for ſuch Arrears of Rent; 
© any Law, Cuſtom, or Uſage to the 
* contrary in any wiſe notwithſtanding. 


Provided always, That no Land Unlſ:ſold 
© lord or Leſſor, or other Perſon intitled CT” 
© to ſuch Arrears of Rent, ſhall take or privy te the 

© ſeine any ſuch Goods or Chattels as a Fan. 


© Diſtreſs for the ſame, which ſhall be 
© fold bona fide, and for a valuable Con- 
© fideration, before ſuch Seizure made, 
© to any Perſon or Perſons not privy to 
* ſuch Fraud, as aforeſaid; any thing 
* herein contained to the contrary not- 
© withſtanding. 


And to deter Tenants from ſuch Penalty on 
© fraudulent conveying away their Goods . 4 
and Chatrels, and others from wilful- Hie 
therein, or con- 0. 


© ly aiding or aſſiſti 
© cealing the ſame; it further ena- 
© ed by the Authority aforeſaid, That 
from and after the ſaid twenty- ſourth 
© Day of June, if any ſuch Tenant or Leſ- 
© ſee ſhall fraudulently remove and con- 
© vey away his or her Goods or Chattels, 
© as aforeſaid, or if any Perſon or Per- 
* ſons ſhall wilfully and knowingly aid 
© or aſſiſt any ſuch Tenant or Leſſee in 
* ſuch fraudulent conveying away or 
* carrying off of any Part of his or her 
© Goods or Chattels, or in concealing 
© the fame; all and every Perſon and 
*- Perſons ſo offending, ſhall forfeit and 


pay 
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6 pay to the Landlord or Landlords, 
© Leſſor or Leſſors, from whoſe Eſtate 
* ſuch Goods and Chattels were fraudu- 

© lently carried off as aforeſaid, double the 

© Value of the Goods by him, her, or 

© them reſpectively carried off or con- 

© cealed as aforeſaid, to be recovered by 
Action of Debt in any of his Majeſty's 

© Courts of Record at Weſtminſter, or in 

the Courts of Seſſion in the Counties Pa- 

© latine of Cheſter, Lancaſter, or Durham 

© reſpeQively, or in the Courts of Grand 

© Seffions in Wales; wherein no Eſſoin, 
Protection, or Wager of Law ſhall be al- 

© lowed, nor more than one Imparlance. 

© Provided always, _ be it enacted 

© by the Authority aforeſaid, That where 
* x Goods and Chattels fo fraudulent- 
the Value « ly carried off or concealed ſhall not ex- 
fords ro * ceedthe Value of fifty Pounds; it ſball 
— Re- and may be lawful for the Landlord or 
Juſtices, © Landlords, from whoſeEſtate ſuchGoods 
© or Chattels were removed, his, her, or 

© their Bailiff, Servant, or Agent, in his, 

© her, or their Behalf, to exhibit a Com- 

© plaint in Writing againſt ſuch Offender 

gor Offenders before two or more Juſtices 

© of the Peace of the ſame County, Ri- 

© ding, or Diviſion of ſuch County, reſi- 

© ding near the Place whence ſuch Goods 

© and Chattels were removed, or near the 
Place where the ſame were found, not 

| I © being 
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being intereſted in the Lands or Tene- 
ments whence ſuch Goods were re- 
moved; who may ſummon the Parties 
concerned, examine the Fact, and all 
* proper Witneſſes upon Oath, or if any 
: fach Witneſs be one of the People 
called Quakers, upon Affirmation re- 
* quired by Law; and in a ſummary 
* Way determine whether ſuch Perſon 
* or Perſons be guilty of the Offence, 
* with which he or they are char- 
*ged; and to enquire in like Man- 
*ner of the Value of the Goods and 
* Chattels by him, her or them _ 


* &ively ſo fraudulenity carried off or 


© concealed as aforeſaid; and, upon full 


proof of the Offence, by Order under 


their Hands and Seals, the ſaid Juſtices 
* of Peace may and ſhall adjudge the 
© Oftender or Offenders to pay double 
the Value of the ſaid Goods and Chat- 
tels to ſuch Landlord or Landlords, his, 
her or their Bailiff, Servant, or Agent, 
* at ſuch Time as the faid Juſtices ſhall 
* appoint: And in Caſe the Offender or 


© Oftenders having Notice of ſuch Or- 


der, ſhall refuſe or neglect ſo to do, 
* may and ſhall, by Warrant under their 
Hands and Seals, levy the ſame by Di- 


_ © ſtreſs and Sale of the Goods and Chat- 


tels of the Offender or Offenders; and, 
* for want of ſuch Diſtreſs, may com- 


* mit 


361 


362 An APPENDLLX, &c. 


© mit the Offender or Offenders to the 
* Houſe of Correction, there to be kept 
© to hard Labour, without Bail or Main- 
© prize, for the Space of Six Months, un- 
© leſs the Money fo ordered to be paid 
© as aforeſaid ſhall be ſooner ſatisfied. 
Appeal Provided alſo, That it ſhall and may 
— — © be lawful for any Perſon, who thinks 
— © himfelf aggrieved by ſuch Order of 
© the ſaid two Juſtices, to appeal to the 
« Juſtices of Peace at their next General 
© or Quarter. Seſhons to be held for the 
© fame County, Riding, or Diviſion of 
© ſuch County, who may and ſhall hear 
and determine ſuch Appeal, and give 
© ſuch Coſts to either Party as they ſhall 
© think reaſonable, whoſe Determination 
© therein ſhall be final. 
The two © Provided alſo, That where the Par- 
Jaſtices Or. © ty appealing ſhall enter into a Reco 
ec 3 with one or two Cafficien 
to be execu- © Surety or Sureties, in double the Sum 
_ < ſo ordered to be paid, with Condition 
| to appear at ſuch General or Quar- 
© ter-Sefſions, the Order of the ſaid two 
* Juſtices ſhall not be executed againſt 
© him in the mean time. 
i — — And be it further enacted by the 
open Fouſe:* Authority aforeſaid, TI hat where any 
| < ox hy Goods or Chattels fraudulently or clan- 
** aulently ſe: © deſtinely conveyed, or carried away by 
exred there-« any Tenant or Tenants, Leſſee or 
* * Leſſees, 
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Leſſees, his, her, or their Servant or 
Servants, Agent or Agents, or other 
© Perſon or Perſons aiding or aſſiſting 
© therein, ſhall be put, placed, or k 


in any Houſe, Barn, Stable, Out-houſe, 
Yard, Cloſe, or Place, locked up, fa- 
ſtened, or otherwiſe ſecured, ſo as to 
revert ſuch Good or Chattels from 
— taken and ſeized as a Diſtreſs 
for Arrears of Rent, it ſhall and may 
be lawful for the Landlord or Land- 
lords, Leſſor or Leſſors, his, her or 
their Steward, Bailiff, Receiver, or 
t 
3 


other Perſon or Perſons impowered, 
take and ſeize, as a Diſtreſs for R 
ſuch Goods and Chartels (firſt calling 
to his, her or their Aſſiſtance, the 
Conſtable, Headborough, Borſholder, 
or other Peace-Office of the Hundred, 
Borough, Pariſh, Diſtrict, or Place, 
where the ſame ſhall be ſuſpected to 
be concealed, who are hereby required 


to aid and aſſiſt therein; and in caſe 


of a Dwelling : houſe, Oath being alſo 


firſt made before ſome Juſtice of the 


Peace of a reaſonable Ground to ſuſ- 


pect that ſuch Goods or Chattels are 


therein) in the Day-time, to break 
open and enter into ſuch Houſe, Barn, 


Stable, Out-houſe, Yard, Cloſe, and 
© Place; and to take and ſeize ſuch 
© Goods and Chattels for the ſaid Aw 


R 2 © rears 
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* 


rears of Rent, as he, ſhe or they 
might have done by Virtue of this or 
any former Act, if ſuch Goods and 
Chattels had been put in any open 
Field or Place. | 
© And be it further enacted by the 
Authority aforeſaid, That from and 
after the ſaid twenty-fourth Day of 
June, which ſhall be in the Year of 
our Lord One thouſand ſeven hun- 
dred and thirty-eight, ir ſhall and 
may be lawfſul to and for every Leſſot 
or Landlord, Leſſors or Landlords, or 
his, her or their Steward, Bailiff, 
Receiver, or other Perſon or Perſons 
impowered by him, her, or them, to 
take and ſeize, as a Diſtreſs for Arrears 
of Rent, any Cattle or Stock of their 
re ſpective Tenant or Tenants ſeeding 
or depaſturing upon any Common 
—_— or appurtenant, or any 
ays belonging to all or any Part of 
the Premiſſes demiſed or holden ; and 


alſo to take and ſcize all Sorts of Corn 


and Grafs, Hops, Roots, Fruits, Pulſe, 
or other Product whatſoever, which 
ſhall be growing on any Part of the 
Eſtates ſo demiſed or holden, as a 
Diſtreſs for Arrears of Rent; and the 
{ame to cut, gather, make, cure, carry, 
and lay up, when ripe, in the Barns 
or other proper Place on the Pants 
' 4 
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ſo demiſed or holden; and in caſe 
there ſhall be no Barn or proper Place 
on the Premiſſes ſo demiſed or holden, 
then in any other Barn or proper 
Place which ſuch Leſſor or Landlord, 
Lefſors or Landlords ſhall hire, or 
otherwiſe procure for that Purpoſe, 
and as near as may be to the Premiſſes, 
and in convenient Time to appraiſe, 
ſel', or otherwiſe diſpoſe of the ſame, 
towards Satisfaction of the Rent for 
which ſuch Diſtreſs ſhall have been ta- 
ken, and of the Charges of ſuch Diſtreſs, 
Appraiſement and Sale, in the ſame 
Manner as other Goods and Chattels 
may be ſeized, diſtrained, and diſpoſed 
of; and the Appraiſement thereof to 
be taken, when cut, gathered, cured, 
and made, and not before. 

© Provided always, That Notice of Tmant: ts 
the Place where the Goods and Chat- hve dv 
tels ſo diſtrained ſhall be lodged or de- AA of 
poſit ed, ſhall, within the Space of one N 
Week after the lodging or depoſitigg 
thereof in ſuch Place, be given to ſuch 

Leſſee or Tenant, or left at the laſt 

Place of his or her Abode; and that pifre of 
if after any Diſtreſs for Arrears of n. Se., 
Rent ſo taken, of Corn, Grafs, Hops, Ker 4 7 
Roots, Fruits, Pulſe, or other Pro- id before 
duct, which ſhall be growing as afore- — 
ſaid, and at any Time before the ſame 

1 * ſhall 
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ſhall be ripe and cut, cured or gathe- 
red, the Tenant or Leſſee, his or her 
Executors, Adminiſtrators, or Aſſigns 
ſhall pay, or cauſe to be paid, to 
the Leſſor or Landlord, Leſſors or 
Landlords, for whom ſuch Diſtreſs 
ſhall be taken, or to the Steward or 
other Perſon uſually imployed to re- 
ceive the Rents of ſuch Leſſor or 
or Leſſors, Landlord, or Landlords, 
the whole Rent which ſhall be then 


in Arrear, together with the full Coſts 


and Charges of making ſuch Diſtreſs, 
and which ſhall have been occaſioned 
thereby ; that then, and upon ſuch 
Payment, or lawful Tender thereof 
actually made, whereby the End of 
ſuch Diſtreſs will be fully anſwered, 
the ſame, and every Part thereof, ſhall 
ceaſe ; and the Corn, Graſs, Hops, 
Roots, Fruits, Pulſe, or other Product, 
ſo diſtrained, ſhall be delivered up to 
the Leſſee or Tenant, his or her Ex- 
ecutors, Adminiſtrators, or Afligns ; 
any Thing herein before contained to 
the contrary notwithſtanding. 
And whereas great Difficulties and 
Inconveniencies frequently ariſe to 
Landlords, and Leſſors, and other 
Perſons taking Diſtreſſes for Rent, in 
removing the Goods and Chattels, or 
Stock diſtrained off the Premiſſes, in 
© Caſes 


4n APPENDIX, &c. 


Caſes where by Law they may not be 
impounded and ſecured thereupon ; 
and alſo to the Tenants themſelves 
many Times, by the Damage unavoid- 
ably done to ſuch Goods and Chattels, 
or Stock, in the Removal thereof; be 
it enacted by the Authority aforeſaid, 


367 


That from and after the ſaid T wenty- Diſtreſſes 


may be se- 


fourth Day of June One thouſand ard, au 


any Perſon or Perſons, lawfully taking 
© any Diſtreſs for any kind of Rent, to 
© impound, or otherwiſe ſecure the Di- 
© ſtreſs ſo made, of what Nature or 
© Kind ſoever it may be, in ſuch Flace, 
© or on ſuch Part of the Premiſſe- r g 


wenn 


* able wich the Rent, as ſhall be moſt 
fit and convenient for the impounding 
and ſecuring ſuch Diſtreſs; and to 
* appraiſe, ſell and diſpoſe of the ſame 
upon the Premiſſes, in like Manner, 
© and under the like Directions and 
© Reſtraints to all Intents and Purpoſes, 
as any Perſon taking a Diſtreſs for 
Rent may now do off the Premiſſes, 
by virtve of an Act made in the ſe- 
* cond Year of the Reign of King i- 
* liam and Queen Mu, intituled, An 
Ad for enabling the Sale of Goods 
* diſtrained for Rent, in caſe the Rent 
* be not paid in à reasonable Time; or 

R 4 © of 


ſeven hundred and thirty-eight, it ſod on the 
© ſhall and may be lawful to and for ©" 


EF, 
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of one other Act made in the fourth 


© Year of his preſent Majeſty, intituled, 
* An Ad for the more effettual preventing 


Frauds committed by Tenants, and for 
the more eaſy Recovery of Rents, and 
Renewal of Leaſes; and that it ſhall 
and may be lawful to and for any 
Perſon or Perſons whatſoever, to come 
and go to and from ſuch Place or Part 
of the ſaid Premiſſes, where any 
Diſtreſs for Rent ſhall be impounded 
and ſecured as aforeſaid, in order to 
view, appraile and buy, and alſo in 
order to carry off or remove the ſame, 
on Account of the Purchaſer thereof; 
and that if any Pound-Breach or 
Keicous 3! be made of any Goods 
and Chattels, or Stock diſtrained for 
Rent, and impounded, or otherwiſe 
ſecured by virtue of this Act, the Per- 
ſon or Perſons agrieved thereby ſhall 
have the like Remedy, as in Caſes of 
Pound-Breach, or Refcous, is given 
and provided by the ſaid Statute. 

© And whereas the Poſſeſſion of E- 
ſtates in Lands, Tenements, and He- 
reditaments, is rendered very precari- 
ous by the frequent and fraudulent 


Practice of Tenants, in attorning to 


Strangers, who claim Title to the E- 


© ſtates of their reſpective Landlord or 


* Land- 


© in the Year of our Lord One thou- void. 


Conſent of the Landlord or Landlords, 
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Landlords, Leſſor or Leſſors, who 
that Means are turned out of Poſle 
© fion of their reſpective Eſtates, and 
© put to the Difficulty and Expence of 
recovering the Poſſeſſion thereof by 
Actions or Suits at Law; for Reme- 
© dy thereof, be it enacted by the Au- 
© thority aforeſaid, That from and after Hm 


© the ſaid Twenty-fourth Day of June — 7 


* ſand ſeven hundred and thirty- eight, 
© all and every ſuch Attornment and 
© Attornments of any Tenant or Te- 
* nants of any Meſſuages, Lands, Tene- 
ments, or Hereditaments, within that 
part of Great Britain called England, 
© Dominion of Wales, or Town of Ber- 
© wick upon Tweed, ſhall be abſolutely 
null and void to all Intents and Pur- 
© poſes whatſoever; and the Poſſeſſion 
© of their reſpective Landlord or Land- 
* lords, Leffor nor Leſſors, ſhall not be 
© deemed or conſtrued to be any wiſe 
changed, altered, or affected by any 
* ſuch Attornment or Attornments : Pro- 
© vided always, That nothing herein Ex. 
contained ſhall extend to vacate or affect 
any Attornment made purſuant to, and 
in conſequence of ſome ſudgment at 
« [ aw, or Decree or Order of a Court of 
« Equity, or made with the Privity and 


R 5 Leſſor, 


* 
-M 
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© Leſſor, or Leſſors, or to any Mort- 
« gagee, after the Mortgage is become 
* forfeited. 

© And whereas great Inconveniencies 
© have frequently happened to Landlords 
* by their Tenants ſecreting Declara- 
© tions in Ejectment, which have been 
delivered to them, or by refuling to 
appear to ſuch Ejectments, or to ſuf- 
fer their Landlords to take upon them 
the Defence thereof; be it further 
enacted by the Authority aforefaid, 
That from and after the ſaid Twenty- 


Hg ainſt 
Tenants ſe-© fourth Day of June One thouſand 


creting E- 
jet ments. 


© ſeven hundred and thirty- eight, every 
* Tenant, to whom any Declaration in 
Ejectment ſhall be delivered for any 
© Lands, Tenements, or Hereditaments, 
« in that Pait of Great Britarn called 
* Englaud, Dominion of Hales, or 
* Town of B-rwick upon Tweed, ſhall 
© forthwith give Notice thereof to his 
© or her Landlord or Landlords, or his, 
© her or their Bailiff or Receiver, under 
* Penalty of forfeiting the Value of 
© Three Years improved or Rack Rent 
* of the Prem les fo deviſed or holden in 
© the Poſſeſſion of ſuch Tenant, to the 
* Perſon of whom he or ſhe hojds; to 
* be recovered by Action of Debt, to 
* be brought in any of his Majeſty's 
Courts of Record at Meſtminſter, or 

in 


* 
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© in the Counties Palatine of Cheſter, 
© Lancaſter and Durham, reſpectively, 
© or in the Courts of Grand Seſſions in 
ales; wherein no Eſſoin, Protection, 
© or Wager of Law ſhall be allowed, 
© nor any more than one Imparlance. 

© And be it further enacted by the 
Authority aforeſaid, That it ſhall and Landlord 
* may be lawful for the Court where —_—_— 
* ſuch Eje&ment ſhall be brought, to himſelf De- 
© ſuffer the Landlord or Landlords 1 2, 
make him, her or themſelves Defen-%: — 
* dant or Defendants, by joining with *<- 
© the Tenant or Tenants to whom ſuch 
© Declaration in Ejectment ſhall be deli- 
* vered, in Caſe he or they ſhall appear; 
© but in caſe ſuch Tenant or Tenants 
* ſhall refuſe or neglect to appear, Judg- 
ment ſhall be ſigned againſt the caſual 
Ejector for Want of ſuch Appearance; 
but if the Landlord or Landlords of 
any Part of the Lands, Teuements, 
or Herediraments, for which ſuch 
Ejectment was brought, ſhall delire 
to appear by himſelf or themſelves, 
and conſent to enter into the like 
Rule, that by the Courſe of the Courr 
the Tenant in Poſſeſſion, in caſe he or 
ſhe had appeared, ought to have done; 
© then the Court where ſuch Ejectment 
* ſhall be brought, ſhall and may per- 
© mit ſuch Landlord or Landlords fo » 

0 
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© do, and order a Stay of Execution 
* upon ſuch Judgment againſt the ca- 
* ſual Ejector, until they ſhall make 
© further Order therein. 

And to obviate ſome Difficulties 
that many Times occur in the Reco- 
very of Rents where the Demiſes are 
not by Deed, be it further enacted by 
the Authority aforeſaid, That from 
and after the ſaid Twenty-fourth Day 
of June, it ſhall and may be lawful to 
and for the Landlord or Landlords, 
where the Agreement is not by Deed, 
to recover a reaſonable Satisfaction 
for the Lands, Tenements, or Here- 
ditaments, held or occupied by the 
Defendant or Defendants, in an Action 
on the Caſe, for the Uſe and Occu- 
pation of what was ſo held or en- 
joyed; and if in Evidence on the 
Trial of fuch Action any Parol Demile, 
or any Agreement ( not being by 
Deed) whereon a certain Rent was 
reſerved, ſhall appear, the Plaintiff in 
ſuch Action ſhall not therefore be non- 
ſuited, but may make Ufe thereof as 
an Evidence of the Quantum of the 
Damages to be recovered. 

And whereas where any Leſſor or 
© Landlord having only an Eſtate for 
© Life in the Lands, Tenements, or He- 

* raditaments 


SDS N 


F 
o 
A 


uch Lands, Tenements, or Heredita= 
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© reditaments demiſed, happens to die 
© before or on the Day on which any 
© Rent is reſerved or made payable, 
© ſuch Rent, or any Part thereof, is 
© not, by Law, recoverable by the Ex- 
© ecutors or Adminiſtrators of ſuch Leſ- 
© for or Landlord; nor is the Perſon in 
© Reverfion intitled thereto, any other 
© than for the Uſe and Occupation of 
* ſuch Lands, Tenements, or Heredi- 
© taments, from the Death of the Te- 
© nant for Life; of which Advantage 
© hath been often taken by the Under- 
* tenants, who thereby avoid paying 
© any thing for the ſame; for Remedy 
© whereof be it enacted by the Autho- 
* rity aforeſaid, That from and after Rar rea- 
* the Twenty-fourth Day of June wing 

© One thouſand ſeven hundred and thir- der-renancs, 
* ty-eight, where any Tenant for Life wore 7 
© ſhall happen to die before or on the Le wie be 
Day on which any Rent was reſer-/rc che 
© ved or made payable upon any De- af 

© miſe or Leaſe of any Lands, Tene- 

© ments or Hereditaments, which de- 

© termined on the Death of ſuch Te- 

© nant for Life, that the Executors or 

© Adminiſtrators of fuch Tenane for 

© Life fflall and may in an Action on 

© the Cafe recover of and from ſuch 

© Under-tenant or Under-tenants of 


* ments, 
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ments, if ſuch Tenant for Life die on 
© the Day on which the ſame was made 
© payable, the whole, or if before ſuch 
Day, then a Proportion of ſuch 
© Rent, according to the Time ſuch 
© Tenant for Liſe lived, of the laſt Year, 
© or Quarter of a Year, or other Time 
in which the ſaid Rent was growing 
due, as aforeſaid, making all juſt 
Allowances or a proportionable Part 
thereof reſpectively. 

* And whereas Landlords are often 
great Sufferers by Tenants running 
away in Arrear, and not only ſuffering 
the demiſed Premiſſes to lie uncultiva- 
ted without any Diſtreſs thereon, 
whereby their Landlords or Leflors 
might be ſatisfied for the Rent-Arrear, 
but alſo ref.fling to deliver up the 
Poſſeſſion of the demiſed Premiſſes, 
whereby the Landlords are put to the 
* Expence and Delay of recovering in 
* Ejetment; be ir further enacted by 
Proviſion the Authority aforeſaid, That from 
| Fog 2h and after the ſaid Twenty-fourth Day 
Tenants de- of Jure One thouſand ſeven hun- 
Hanes * dred and thirty eight, if any Tenant 
holding any Lands, Tenemenrs or 
Hereditaments, at a Rack-Rent, or 
where the Rent reſerved ſhall be 
full three Fourths of the yearly Va- 
© lus of the demiſed Premiſſes, a = 
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© ſhall be in Arrear for one Year's Rent, 
* ſhall deſert the demiſed Premiſſes, and 
© leave the ſame uncultivated or unoc- 
* cupied, ſo as no ſufficient Diſtreſs can 
© be bad to countervail the Arrears of 

Rent; it ſhall and maybe lawful to and 
for two or more Juſtices of the Peace of 
* the County, Riding, Diviſion, or Place 
(having no Intereſt in the demiſed 
: Premiſes) at the Requeſt of the Leſ- 
for or Landlord, Leflors or Landlords, 
or his, her or their Bailift or Recei- 
ver, to go upon and view the ſame, 
and to affix, or cauſe ro be affixed, 
on the moſt notorious Part of the Pre- 
miſſes, Notice in Writing, what Day 
(at the Diſtance of fourteen Days at 
© leaſt) they will return to take a ſecond 
View thereof; and if upon ſuch ſecond 
© View, the Tenant, or ſome Perſon on 
his or her Behalf, ſhall not appear 
and pay the Rent in Arrear, or there 
© ſhall not be ſufficient Diſtreſs upon the 
* Premiſles; then the ſaid Juſtices may 
put the Landlord or Landlords, Leſſor 
© or Leſſors, into the Poſſeſſion of the 
© ſaid demiſed Premiſſes, and the Leaſe 
thereof to ſuch Tenant, as to any 
* Demiſe therein contained only, ſhall 
from thenceforth become void. 


© Frovided always, That ſuch Pro- Tenants 
© ceedings of the ſaid Juſtices ſhall be 2, 7 
*examinable 7ufices. 
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© examinable into in a ſummary Way by 
© the next Juſtice or Juſtices of Aſſize of 
© the reſpeQtive Counties, in which ſuch 
© Lands or Premiſſes lie; and if they lie 
© in the City of London, or County of 
© Middleſex, by the Judges of the 
Courts of King's Bench or Common 
© Pleas; and if in the Counties Palatine 
© of Cheſter, Lancaſt-r or Darham, then 
© before the Judges thereof; and if in 
© Wales, then before the Courts of 
© Grand Seffions reſpectively, who are 
© hereby reſpectively impowered to order 
© Reſtitution to be made to ſuch Tenant, 
together with his or her Expences or 
coſts, to be paid by the Leſſor or Land- 
© lord, Leffors or Landlords, if they ſhall 
© ſee Cauſe for the fame; and, in caſe 
* they ſhall affirm the AR of the ſaid 
0 22 to award Coſts, not exceeding 
* five Pounds for the frivolous Appeal. 

And whereas great Inconveniencies 


© have happened, and may happen to 


© Landlords, whoſe Tenants have Power 
to determine their Leaſes, by giving 
Notice to quit the Premiſſes by them 
* holden, and yet refuling to deliver 
up the Pofſeflion, when the Landlord 
* hath agreed with another Tenant for 
© the ſame; be it further enacted by 
the Authority aforeſaid, That from 
© and after the ſaid Twenty-fourth my 
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of June One thoufand ſeven hundred 
and thirty- eight, in caſe any Tenant 
or Tenants ſhall give Notice of his, 
* her or their Intention to quit the 


c 
c 
c 


at a Time mentioned in ſuch Notice, 
and ſhall not accordingly deliver 
up the Poſſeſſion thereof at the 
Time in fuch Notice contained ; 
© that then the ſaid Tenant or Te- 
© nants, his, her, or their Executors or 
© Adminiſtrators, ſhall from rthencefor- 
* wardpay to the Landlord or Landlords, 
* Leffor or Leſſors, double the Rent or 


. 


© Sum, which he, ſhe, or they ſhould 


© otherwiſe have paid; to be levied, 
© ſued for, or recovered at the ſame 
© Times, and in the ſame Manner, as 
* the Gngle Rent or Sum, before the 
giving ſuch Notice, could be levied, 
© fued for, or recovered; and ſuch 


© double Rent or Sum ſhall continue to 


© be paid during all the Time ſuch Te- 
* nant or Tenants ſhall continue in 
© Pofſeſſion as aforeſaid. 

* And whereas it hath ſometimes 
© happened, that upon a Diſtreſs made 
© for Rent juſtly due, the Directions of 


© the Statute made in the Second Year 


* of the Reign of King William and 
© Queen Mary, intituled, ln Act for 
enabling the Sale of Goods diſtrained 


for 


Premiffes, by him, her or them holden, 
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for Rent, incaſe the Rent be not paid 
© in a reaſonable Time, have not been 
* ſtriily purſued, but through the Miſ- 
* take or Inadvertency of the Landlord 
© or other Perſon intitled to ſuch Rent, 
© and diftraining for the ſame, or of the 
* Bailift or Agent of ſuch Landlord or 
other Perſon, ſome Irregularity or 
* Tortious Act hath been afterwards 
© done in the Diſpoſition of the Diſtreſs 
© fo ſeized or taken, as aforeſaid ; for 
which Irregularity or Tortious Act, 
the Party diſtraining hath been deemed 
a Treſpaſſer ab initio; and in an 
Action brought againſt him as ſuch, 
the Plaintiff hath been intitled to re- 
© cover, and has actually recovered the 
© full Value of the Rent, for which 
© fuch Diſtreſs was taken: And where- 
Das it is a very great Hardſhip upon 
© Landlords, and other Perſons intitled 
* to Rents, that a Diſtreſs duly made 
* ſhould be thus in Effect avoided for 
* any ſubſequent Irregularity ; be it en- 
© acted by the Authority aforeſaid, 


| © That from and after the ſaid Twen- 


* ty-fourth Day of June in the Year 


Dan dred and thirty-eight, where any Di- 
the Diſps- © ftreſs ſhall be made for any kind of 


107 


* Rent juſtly due, and any Irregularity 


or unlawful Act ſhall be afterwards 


© done 
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done by the Party or Parties diſtrain- 


© ing, or by his, her or their Agents; 
the Diſtreſs itſelf ſhall not be therefore 
* deemed to be unlawful, nor the Party 
© or Parties making it, be deemed 2 
© a Treſpaſſer or Treſpaſſers ab initio ; 
© but the Party or Parties agrieved by 
by ſuch unlawful Act or Irregularity, 
© ſhall or may recover full Satisfaction 
for the ſpecial Damage he, ſhe or 
they ſhall have ſuſtained thereby, 
© and no more, in an Action of Treſ- 
* paſs, or on the Caſe, at the Election 
of the Plaintiff or Plaintiffs: Provided 
© always, That where the Plaintiff or 
* Plaintiffs ſhall recover in ſuch Action, 


LY 


* he, ſhe or they ſhall be paid his, her 


© or their full Coſts of Suit, and have 
© all the like Remedies for the ſame, as 
in other Caſes of Coſts. 


Provided nevertheleſs, That no Te- * nent, 
fo recover 


© nant or Tenants, Leſſee or Leſſees, 


© ſhall recover in any Action, for any e Tenderof 


* ſuch unlawful Act or Irregularity, as 
© aforeſaid, if Tender of Amends hath 
been made by the Party or Parties di- 
* ſtraining, his, her, or their Agent or 


Agents, before ſuch Action brought. 


* And be it further enacted by the 

* Authority aforeſaid, That from and 
* after the {aid Twenty fourth Day of 
* June One Thouſand ſeven hundred 
| * and 
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and thirty-eight, in all Actions of 


© Treſpaſs, or upon the Caſe, to be 


brought againſt any Perſon or Perſons 
intitled to Rents or Services of any 
Kind, his, her or their Bailiff or Re- 
ceiver, or other Perſon or Perſons, 
relating to any Entry by Virtue of 
this Act, or otherwife, upon the Pre- 
miſſes chargeable with fuch Rents or 
Services, or to any Diftreſs or Sei- 
zure, Sale or Diſpoſal of any Goods 
or Chartels thereupon ; it ſball ard 
may be lawful to and for the Defen- 
dant or Defendants in ſuch Actions to 
plead the General Iſſue, and give the 


Special Matter in Evidence; any Law 


or Ulage to the contrary notwith- 
ſtanding: And in caſe the Plaintiff 
or Plaintiffs in ſuch Action ſhall be- 
come nonſuir, difcontinue his, her or 
their Act ion, or have Judgment againſt 
him, her or them, the Defendant or 
Defendants ſhall recover double Cofts 
of Suir. | 

And whereas great Difficulties ofren 
ariſe in — Avowries or Conu- 
zance upon Diſtreſſes ſor Rent, Quit- 
Rents, Reliefs, Heriots, and other 


Services; be it further enacted by 


the Authority aforeſaid, That from 


Rene, &c. © and after the ſaid Twenty-fourth Day 


© of 
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© of June One thouſand ſeven hun- 
dred and 22 it ſhall and may 
© be lawful to and for all Defendants in 
© Replevin to avow or make Cog- 
© nizance generally, that the Plaintiff 
in Replevin, or other Tenant of the 
© Lands and Tenements whereon ſuch 
© Diſtreſs was made, enjoyed the ſame 
under a Grant or Demiſe at ſuch a 
certain Rent, during the Time where- 
© in the Rent diftrained for incurred, 
© which Rent was then, and ſtill re- 
© mains due ; or that the Place where 
© the Diſtreſs was taken, was Parcel of 
© ſuch certain Tenements, held of ſuch 
Honor, Lordſhip, or Manor, for 
* which Tenements the Rent, Relief, 
© Heriot, or other Service diſtrained 
© for, was at the Time of ſuch Diltreſs, 
and ſtill remains due, without further 
* ſetting forth the Grant, Tenure, De- 
© miſe or Title of ſuch Landlord or 
© ] andlords, Leſſor or Leſſors, Owner 
* or Owners of ſuch Manor; any Law 
* or Uſage to the contrary notwithſtan- 


c ag; And if the Plaintiff or Plaintifls 


in ſuch Action ſhall become nonſuir, 
* diſeontinue his, her or their Action, 
* or have prin given againſt him, 
* her or them, the Defendant or De- 
* fendants in ſuch Replevin ſhall reco- 
* ver double Colts of Suit. 

And 
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And to prevent vexatious Repleving 
© of Diſtreſſes taken for Rent, be it 
To prevent © enacted by the Authority aforeſaid, 
wexatious That from and after the ſaid T wenty- 
Replevins. © fourth Day of June One thouſand 
© ſeven hundred and thirty-eight, all 
© Sheriffs and other Officers having Au- 
© thority to grant Replevins, may and 
© ſhall in every Replevin of a Diſtreſs 
© for Rent, take, in their own Names, 
© from the Plaintiff, and two reſponſible 
© Perſons, as Sureties, a Bond in double 
© the Value of the Goods diſtrained 
© (fuch Value to be aſcertained by the 
© Oath of one or more credible Witneſs 
© or Witneſſes not intereſted in the 
© Goods or Diſtreſs; which Oath the 
© Perſon granting ſuch Replevin is here- 
© by authorized and required to admi- 
© niſter) and conditioned for proſecu- 
ting the Suit with Effect, and without 
© Delay, and for duly returning the 
© Goods and Chattels diſtrained, in caſe 
© a Return ſhall be awarded, before any 
© Deliverance be made of the Diſtreſs; 
© and that ſuch Sheriff or other Officer 
© as aforeſaid, taking any ſuch Bond, 
© ſhall, at the Requeſt and Coſts of the 
© Avowant, or Perſon making Conu- 
© zance, aſhgn ſuch Bond to the Avow- 
ant or Perſon aforeſaid, by indorſing 
© the ſame, and atteſting it under his 

3 * Hand 
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© Hand and Seal in the Preſence of two 
© or more credible Witneſſes; which 
© may be done without any Stamp, pro- 
« vided the Aſſignment ſo indorſed be 
© duly ſtamped before any Action 


© brought thereupon; and if the Bond 


© ſo taken and aſſigned be forfeited, the 
© Avowant, or Perſon making Conu- 
© zance, may bring an Action, and re- 
© cover thereupon in his own Name; 
© and the Court where ſuch Action ſhall 
© be brought, may, by a Rule of the 
© ſame Court, give ſuch Relief to the 
© Parties upon ſuch Bond, as may be a- 
© greeable to Juſtice and Reaſon; and 
© ſuch Rule ſhall have the Nature and 
Effect of a Defeazance to ſuch Bond, 
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Statutes, 

Statutes concerning Landlords, Tenants, 

Leaſes, &c. viz. 
25 H.$.c. 13- None to hold above two 
Farms together. 315 
32 H. 8. c. 28. Of Leaſes by Tenants in 
Tail, &c. 3x3 
2 Elix. (not printed) _ Leaſes and E- 
ates granted by Bi 316 
13 Blix =. 10. Of Leaſes by Maſters of 
Colleges, Deans and Chapters, &c. 317 
13 Eliz. c. 20. Of Leaſes of (Church) 
Benefices, &c. 318 
14 Elix. c. 11. Some Clauſes in the two 


foregoing Statutes explained. 319 


18 Elix. c. 6. Of Rents on College Lea- 
ſes, and 13 Eliz. further explained. 
320, &c. 


43 Elz. c. 9. All Judgments contrary to 


the ſaid three Statutes to be void. 322 
12 Car. 
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The TABLE. 
12 Car. 2. c. 31. Leaſes made during the- 


Troubles confirmed. Page 323 
13 Car. 2. c. 4 The King enabled to 
leaſe 3 Lands. ib. 


(See Geo. 1. c. — The like for Lands in 
the Principality of Wales.) 323 
29 Car. 2. c. 3. (Of Frauds) of Leaſes 
by Parol and in Writing. 68, 69. See 
292, 323, &e. 
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3&9 1.3. ot Addons for Breach 


of Covenants in Leaſes, &c. 247, 245 


7 Jac. 1. c. 12. Of giving Shop-1 
in Evidence. 29 
3& 4 Anna, c. 9. — on prom 
fory Notes. 292 to 298 
4 & 5 Auna, c. 6. Attornments diſpen- 
ſed with. 325 
17 Car. 2. c. 17. Of Nonſuits in Reple- 
vins, and for more eaſy Recovery of 
Arrears of Rent. 201, & 331 
2 W. & M. c. For Sale of Goods di- 
ſtrained for Rent. _ ; 
8 Auna, c. 16. For better Security of 
Rents, and to prevent Frauds by 
Tenants, 341 
4 Geo. 2. c. For more eſſectual pre- 
. venting Frauds by Tenants, and the 
more eaſy Recovery of Rents. Cc. 346 
11 Geo. 2. c. For more efftecual 
_ curing the Payment of Rents, and 
pre- 


The TABLE. 
preventing Frauds by Tenants, &c. 
Page 357 
6 — 31. For preventing Miſchiefs 
by Fire. 326, 327 
See alſo 7 Anna, d. — ad ad idem. 328 
See 43 Elix: c. J. 15 Car. 2. c. 2. and 
1 Geo. 1. c. 48. Againſt Stealing and 
Spoiling of 00d, &c. 288, 289, &c. 
Stat. Marlbr. and 1 & 2 P. & M. Againſt 
driving Diſtreſſes, c. 214 
And ſee leveral Statutes relating to the 
Farming Lands, Feeding Sheep, &c. 
299, 300, 2 


Surrender. 
ay =: Copyhold, when to the 3 


FI 
Into the Hands of Cuſtomary Tenants. ib. 


When good to Perſons for that Purpoſe 
authosiſed. — | 

When it mult be preſented. 

The Entry may be amended, if & 
Steward hath made any Miſtake. 53 

What Acts amount to one in Law. ib. 


To be in Writing. ©. 68, 69 

Surviverſbi. | 
What. 31 
How called in Latin. 3 
Where it takes Place. 31, 32 


| Cannot be prevented by 2 Deviſe, * 
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Page 34 


Avoids-a Rent. 33 
Gains a Rene. _ 7 
What f. FR. - | 
t ſu ent. 126, 145, M47 
6— 1747, 147 
Teuant. See Tenures. 
Whence derived. 2 
How the Word to be uſed. 2 
All hold mediately or immediately from 
the Crown. ib. 
In Capite, who. 
In Socage, who. 
In Ancient Demeſne, who. 15. 


Could not originally 2 their Lands. 


In bes Gple, who. 
In Fee-tail, his Privileges. 
By the Courteſy, how made. 


Who. | 
Of what. 25, 26 
How puniſbable for Waſte. 

In Dower, how made. RT 23 
31, 32, & feq. 
How differ from Jointenant. 31, 35 


In Common who. 
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May be by Preſcription. 
When they may or muſt * in Agicn. 

36 
At Sufferance, &c. who. 37; 38 
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Tender of Rout, &c. 
Quid. Page 138 
Its Operation. 138, 141 
What is good. 1389 
To ſave a Forfeiture. 139 
In Court. | ib. 
When to be made. 140 
Where ta be made. 141, 142 
When to the Perſon, ib. &c. 
By whom. 1 
To whom. 143 
On a Mortgage. 1 
What good for a Sum in Groſs. 144 
What good for Rent. 143, &. 
Tenures. ; 

Their Origin. a oe 
In Socage, why originally ai 
Ne. reſerved thereon. 11 
Military ones taken away. 12 


By Socage, when and why the corpo- 
real Services of the Tenants turned 


into Rents. | 12 
Trees and Iindfals. See Common aud 
Waſte. 

Trelp aſſers. 


What Tenants holding after the Deter- 
mination of their Intereſt are ſo. 
37» 38 

Ward- 
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Wardſbi p. | 
Quid. . Page 4. 
Waſte defined. b 114 
The Kinds of irt. | 
What not Waſte. TH 
Ho it differs from Treſpaſs. 17 | 
What ſhall be laid ſuch in Houſes. 1 


158, 
Whether by Removal of Things fixed by 
Deſtructi I is from th 
Act of God is no. 178 
_w_ A | 
In ploughing 160 
Non-repairing Banks. ib. 
Digging Mines. 5353 21 
In Sr of Fiſh, Deer, &c. 1 
What not by Reaſon of the Clauſe with- 
- out on erate wee: F . 


Of a Chattel Incereſt, bur 3 
166 
— as ſpecial Warranty. 184 
5 Wood. | 
Df Stealing or Spoiling of Wood. 288, 
2. 7 '&c, | 
a, FINS. 
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